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No. 5480. | 

Alfred George Mendelson et al., Appellants, 

vs. 

i 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 49614. j 

| 

United States 
vs. 


Alfred George Mendelson, Roy Beasley, Ida Mendelson, 
Corbin Shields, Jerry Charteres, £t al. 

i 

United States of America, 

District of Columbia, ss: 


Be it remembered, That in the Supreme I Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 


1 


Indictment. 


Filed in Open Court Jun. 30, 1930. 

In the Supreme Court of the District of Columbia, 
Holding a Criminal Term, April Term, A. D. 1930. 


District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia, impaneled land sworn in 
the Supreme Court of the District of Columbia, and in¬ 
quiring for the said District of Columbia, upon their oath, 
do present: j 

1—5480a 
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That one Alfred George Mendelson, otherwise known as 
44 A1 Mendelson”, otherwise known as 44 Albert Mendelson”, 
and hereafter in this indictment designated and called 
Alfred George Mendelson; one Roy Beasley, otherwise 
known as Roy Dengler, and hereafter in this indictment 
designated and called Roy Beasley; one Ida Mendelson, 
otherwise known as Mrs. Ida Mendelson, and hereafter in 
this indictment designated and called Ida Mendelson; one 
Harry Kushner, otherwise known as Meredith D. Palmer, 
and hereafter in this indictment designated and called 
Harry Kushner; one Corbin Shields; one Jerry Charteres; 
one Elizabeth Charteres, otherwise known as Mrs. Jerry 
Charteres, and hereafter in this indictment called Elizabeth 
Charteres; one Milton J. Lerner, otherwise known as 44 Jake 
Lerner”, otherwise known as Albert Kahn, otherwise known 
as Harry Friedman, and hereafter in this indictment desig¬ 
nated and called Milton J. Lerner; one Jack Gordon; one 
Roy Ahern, otherwise known as 44 Bozo”, and hereafter in 
this indictment designated and called Roy Ahern; one 
Thontas McNichols, otherwise known as 44 Tommy”, 
2 and hereafter in this indictment designated and 
called Thomas McNichols; one Andrew Lobolo, other¬ 
wise known as Andrew Louis, and hereafter in this indict¬ 
ment designated and called Andrew Lobolo; one Edward T. 
Croghan, otherwise known as 4 4 Eddy Croghan”, and here¬ 
after in this indictment designated and called Edward T. 
Croghan; one Jack Baum; one Frank E. Baker, otherwise 
known as Francis Baker, and hereafter in this indictment 
designated and called Frank E. Baker; one Eugene Lee 
Sanders, otherwise known as 44 Gene Sanders”, and here¬ 
after in this indictment designated and called Eugene Lee 
Sanders; one Maurice Glasser; one Earl Harbin; one James 
P. Clarke, otherwise known as J. Clarence Clark, and here¬ 
after in this indictment designated and called James P. 
Clarke; one Nettie M. Clarke, otherwise known as Mrs. 
James P. Clarke, otherwise known as Mrs. J. Clarence 
Clark, and hereafter in this indictment designated and 
called Nettie M. Clarke; one Nathan Cosman; and one 
44 Philadelphia Jake”, whose exact name* is to the said 
Grand Jurors unknown; each late of the said District of 
Columbia, all of said persons being hereafter in this in¬ 
dictment designated and called the defendants, continu¬ 
ously throughout the period of time from the first day of 
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January, 1929, to the day of the finding and presentment 
of this indictment, and at the District of Columbia afore¬ 
said, feloniously and unlawfully, did conspire, combine, con¬ 
federate and agree together, and each with the other, and 
with divers other persons to the Grand Jurors aforesaid 
unknown, to commit, during the said period of time, a 
large number of offenses against the United States, to wit; 
a large number of offenses against the United States, each 
to consist in an unlawful violation of the National Pro¬ 
hibition Act, being United States Code;, Title 27, (41 
3 Statutes of the United States, Page j 305, Chapter 
85), and hereafter in this indictment designated and 
called the 4 ‘National Prohibition Act”, that is to say, two 
hundred of said offenses against the United States, each 
to consist in the said defendants, at said District of Colum¬ 
bia, unlawfully transporting and causing to tye transported 
into, within, and out of the District of Columbia, and par¬ 
ticularly, unlawfully transporting to and into the premises 
and store located at No. 3442 Fourteenth Street, Northwest, 
and within the said District of Columbia, aiid to and into 
the premises and apartments known as apartments 41 and 
42 in the building located at No. 1477 Newton IStreet, North¬ 
west, and within the said District of Columbia; and to and 
into the building and apartment, known as apartment No. 
204, in the building located at No. 1441 Spring Road, North¬ 
west, and within the said District of Columbia; and to 
divers other places within the said District' of Columbia, 
the exact location of which other places isj to the Grand 
Jurors unknown, from Hyattsville, within the State of 
Maryland, from Riverdale, within the State; of Maryland, 
and from divers other places within the States of Mary¬ 
land and Pennsylvania, the exact name and location of which 
other places is to the said Grand Jurors unknown, large 
quantities of intoxicating liquors, to wit: alcohol, whiskey, 
beer, and gin, all contrary to, and in violation of, the said 
National Prohibition Act; and two hundred <^f said offenses 
against the United States, each to consist in the said de¬ 
fendants, at said District of Columbia, unlawfully possess¬ 
ing at divers places within the said District of Columbia, 
one of said last-mentioned places being the said premises 
and store located at No. 3442 Fourteenth Street, Northwest, 
and within the said District of Columbia; another of said 
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last-mentioned places being the building and apart - 

4 ments known as apartments No. 41 and No. 42 at and 
in building located at No. 1477 Newton Street, North¬ 
west, and within the said District of Columbia; and an¬ 
other of said last-mentioned places being the building and 
apartment known as apartment No. 204, at and in the build¬ 
ing located at No. 1441 Spring Road, Northwest, and within 
the said District of Columbia, and at divers other places, 
within the said District of Columbia, and within the said 
State of Maryland, and within the said State of Pennsvl- 
vania, the exact location of which other places is to the 
Grand Jurors unknown, large quantities of intoxicating 
liquor, to wit, alcohol, whiskey, beer and gin, all contrary to, 
and in violation of the National Prohibition Act; and two 
hundred of 6aid offenses against the United States, each 
to consist in the said defendants, at the said District of 
Columbia, unlawfully selling at divers places within the 
said District of Columbia, one of said last-mentioned places 
being the said premises and store located at No. 3442 Four¬ 
teenth Street, Northwest, within the said District of Co¬ 
lumbia, another of said last-mentioned places being the 
building and apartments known as apartments No. 41 and 
No. 42, at and in building located at No. 1477 Newton Street, 
Northwest, Within the said District of Columbia, and an¬ 
other of said last-mentioned places being the building and 
apartment known as apartment No. 204, at and in the 
building located at No. 1441 Spring Road, Northwest, and 
within the said District of Columbia, and at divers other 
places within the said District of Columbia and within the 
said State of Maryland, and within the said State of Penn- 
sylvania, the exact location of which other places is to the 
Grand Jurors unknown, large quantities of intoxicating 
liquor, to wit, alcohol, whiskey, beer and gin, all contrary 

to, and in violation of the National Prohibition Act; 

5 and two hundred of said offenses against the United 
States, each to consist in the said defendants, at the 

said District of Columbia, the State of Maryland and the 
State of Pennsvlvania, unlawfullv soliciting and receiving 
from divers persons, whose names are to the said Grand 
Jurors unknown, orders for large quantities of intoxicat¬ 
ing liquor, to wit, whiskey, alcohol, beer and gin, the said 
orders to be solicited and received by the said defendants, 
as aforesaid, at divers places within the said District of 
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Columbia, one of the said last-mentioned places being the 
store and premises located at No. 3442 Fourteenth Street, 
Northwest, within the said District of Columbia; another 
of said last-mentioned places being the buildihg and apart¬ 
ments known as apartments No. 41 and No. 42 in the build¬ 
ing located at No. 1477 Newton Street, Northwest, within 
the District of Columbia; another of said last-mentioned 
places being the building and apartment known as apart¬ 
ment No. 204 in the building located at No.! 1441 Spring 
Eoad, Northwest, within the District of Colutnbia; and at 
divers other places within the said District of Columbia, 
the State of Maryland, and the State of Pemisvlvania, the 
exact location of which other places is to the Grand Jurors 
unknown; all contrary to, and in violation of the National 
Prohibition Act; and two hundred said offenses against the 
United States, each to consist in the said defendants, at the 
said District of Columbia, unlawfully maintaining at said 
store and premises at No. 3442 Fourteenth Street, North¬ 
west, within the said District of Columbia, a building, struc¬ 
ture, and place wherein large quantities of alcciholic liquors, 
to wit, alcohol, whiskey, beer, and gin, were to be kept by 
said defendants, in violation of Title II of the said National 

Prohibition Act; and unlawfully maintaining at said 
6 building and apartments known as apartments No. 

41 and No. 42 in building located at Njo. 1477 New¬ 
ton Street, Northwest, in said District of Columbia, a build¬ 
ing, structure, and place wherein large quantities of in¬ 
toxicating liquors, to wit, alcohol, whiskey, tyeer, and gin, 
were to be kept by said defendants in violation of Title II 
of the said National Prohibition Act; and unlawfully main¬ 
taining at said building and apartment known |as apartment 
No. 204 in building located at No. 1441 Spring jRoad, North¬ 
west, within said District of Columbia, a building, structure, 
and place wherein large quantities of intoxicating liquors, 
to wit, alcohol, whiskey, beer, and gin were to be kept by 
said defendants in violation of Title II of the said National 
Prohibition Act. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said defendants, at the several timqs, and at the 
several places in that behalf hereinafter mentioned in con¬ 
nection with their names, in furtherance of §aid unlawful 
and felonious conspiracy, combination, confederation and 


i 

i 


i 
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agreement, herein set out and described, and to effect the 
object of the said conspiracy, combination, confederation 
and agreement, did do and commit, among others, the sev¬ 
eral acts hereinafter specified, that is to say: 

Overt Acts. 

1. That thfe said defendant, Alfred G. Mendelson, on or 
about the twentv-fourth dav of Januarv, 1930, and on or 
about the twenty-seventh day of February, 1930, at and in 
the said District of Columbia, and during the time the said 
conspiracy existed, sold and caused to be sold, a certain 
quantity of intoxicating liquor. 

2. That the said defendant, Ida Mendelson, on or 
7 about the twenty-ninth day of March, 1930, at and in 
the said District of Columbia, and during the time 
the said conspiracy existed, sold and caused to be sold, 
certain intoxicating liquor. 

3. That the said defendant, Milton J. Lerner, on or about 
the twenty-fifth dav of Februarv, 1930, at and in the said 
District of Columbia, and during the time the said con¬ 
spiracy existed, caused to be transported, large quantities 
of intoxicating liquor, from the State of Maryland, into and 
within the said District of Columbia, to divers places to the 
said Grand Jurors unknown. 

4. That the said defendant, Harry Kushner, on or about 
the first day of April, 1930, and at and in the said District 
of Columbia, and during the time the said conspiracy ex¬ 
isted, transported and caused to be transported to prem¬ 
ises and store known as No. 3442 Fourteenth Street, 
Northwest, within the said District of Columbia, certain 
intoxicating liquor. 

5. That the said defendant, Jerry Charteres, on or about 
the twenty-eighth day of March, 1930, and on or about the 
thirty-first day of March, 1930, at and in the said District 
of Columbia, and during the time the said conspiracy ex¬ 
isted, sold and caused to be sold certain intoxicating liquor. 

6. That the said defendant, Elizabeth Charteres, during, 
to wit, the months of March and April, 1930, the exact dates 
being to the said Grand Jurors unknown, at and in the said 
District of Columbia, and during the time the said con¬ 
spiracy existed, solicited and received orders for the sale 
and transporting of certain intoxicating liquor. 

7. That the said defendant, Corbin Shields, on or about 
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the tenth day of March, 1930, at and in the said District of 
Columbia, and during the time the said conspiracy 

8 existed, gave and caused to be given a large number 
of orders for the delivery of intoxicating liquor. 

8. That the said defendant, Jack Gordon^ on or about 
the twenty-eighth day of March, 1930, and oh or about the 
thirty-first day of March, 1930, at and in th£ said District 
of Columbia, and during the time the said Conspiracy ex¬ 
isted, transported and caused to be transported, certain 
quantity of intoxicating liquor. 

9. That the said defendant, Roy Beasley, op or about the 
twenty-eighth day of March, 1930, at and in: the said Dis¬ 
trict of Columbia, and during the time the said conspiracy 
existed, caused to be transported a large quantity of in¬ 
toxicating liquor. 

10. That the said defendant, Roy Ahern, oh or about the 
fourteenth day of February, 1930, at and in! the said Dis¬ 
trict of Columbia, and during the time the said conspiracy 
existed, ordered for the purpose of sale, a certain quantity 
of intoxicating liquor. 

11. That the said defendant, Thomas McMchols, on or 
about the twenty-first day of March, 1930, !at and in the 
said District of Columbia, and during the |time the said 
conspiracy existed, transported and caused to be trans¬ 
ported, a certain quantity of intoxicating liquor. 

12. That the said defendant, Andrew Lobolo, on or about 
the seventh day of April, 1930, and on divejrs other days, 
the exact dates being to the said Grand Jurors unknown, 
at and in the said District of Columbia, and during the time 
the said conspiracy existed, transported and caused to be 
transported, a certain quantity of intoxicatihg liquor. 

13. That the said defendant, Edward T. Croghan, on or 
about the twenty-eighth day of March, 1930, and on or 

about the thirty-first day of March, 1930, and on or 

9 about the fourth day of April, 1930, and at and in 
the said District of Columbia, and djiring the time 

the said conspiracy existed, sold and caused to be sold, a 
certain quantity of intoxicating liquor. j 

14. That the said defendant, Jack Baum, on or about the 
twenty-ninth day of March, 1930, and at and in the said Dis¬ 
trict of Columbia, drove a certain automobile, for the pur¬ 
pose of convoying another certain automobile, with a large 
quantity of intoxicating liquor loaded thereon. 

i 

I 

i 
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15. That the said defendant, Frank E. Baker, on or about 
the fourth day of April, at and in the said District of Co¬ 
lumbia, and during the time the said conspiracy existed, 
transported and caused to be transported, a certain quantity 
of intoxicating liquor. 

16. That the said defendant, Eugene Lee Sanders, on or 
about the twenty-ninth day of March, 1930, at and in the 
said District of Columbia, and during the time the said con¬ 
spiracy existed, gave a large number of orders for the de¬ 
livery of intoxicating liquor. 

17. That the said defendant, Maurice Glasser, during, 
to wit, the months of March and April, 1930, at and in the 
said District of Columbia, and during the time the said con¬ 
spiracy existed, received at and in suite No. 1013, located in 
the Ambassador Hotel, situate on the southwest corner of 
Fourteenth and K Streets, Northwest, in the said District 
of Columbia, a large number of orders for the delivery of 
intoxicating liquor. 

18. That the said defendant, 44 Philadelphia Jake”, on or 
about the first day of April, 1930, at and in the said Dis¬ 
trict of Columbia, and during the time the said conspiracy 

existed, received at the premises and store No. 3442 
10 Fourteenth Street, Northwest, in the said District of 
Columbia, a large number of orders for the delivery 
of intoxicating liquor. 

19. That the said defendant, Earl Harbin, during, to wit, 
the months of March and April, 1930, the exact dates being 
to the said Grand Jurors unknown, and at and in the said 
District of Columbia, and during the time the said conspiracy 
existed, drove a certain Chevrolet coach from a point in the 
State of Maryland into and within the said District of Co¬ 
lumbia, with a large quantity of intoxicating liquor loaded 
thereon. 

20. That the said defendant, James P. Clarke, on or about 
the second day of April, 1930, at and in the said State of 
Maryland, and during the time the said conspiracy existed, 
had in his possession and under his control and operation, 
certain property designed for the unlawful manufacture of 
intoxicating liquor. 

21. That the said defendant, Nettie M. Clarke, on or about 
the second day of April, 1930, at and in the said State of 
Maryland, and during the time the said conspiracy existed, 
had in her possession and under her control and operation, 
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certain property designed for the unlawful manufacture of 
intoxicating liquor. 

22. That the said defendant, Nathan Cosman, during, 
to wit, the months of March and April, 1930, the exact dates 
being to the said Grand Jurors unknown, at and in the said 
District of Columbia, and during the time the said con¬ 
spiracy existed, received at and in suite No. 1013, located in 
the Ambassador Hotel, situate on the southwest corner of 
Fourteenth and K Streets, Northwest, in the said District of 
Columbia, a large number of orders for the delivery of 
intoxicating liquor. 

And so the Grand Jurors aforesaid, upon their oath 
11 aforesaid, do say: 

That the said defendants, throughout the period of 
time aforesaid, at the places and in the manner and form 
aforesaid, unlawfully and feloniously did conspire, combine, 
confederate and agree to commit offenses against the United 
States, and to do and commit acts to effect the object of the 
said conspiracy, combination, confederation and agreement; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government! of the said 
United States. 

LEO A. ROVER, 

Attorney of the United Stdtes in 
and for the District of Columbia. 

Endorsed: Criminal. No. 49614. United States vs. 
Alfred George Mendelson, alias A1 Mendelson, alias Albert 
Mendelson; Roy Beasley, alias Roy Dengler; jlda Mendel¬ 
son, alias Mrs. Ida Mendelson; Harry Kujshner, alias 
Meredith D. Palmer; Corbin Shields; Jerry Ch^rteres; Eliz¬ 
abeth Charteres, alias Mrs. Jerry Chartered; Milton J. 
Lerner, alias Jake Lerner, alias Albert Kahn, j alias Harry 
Friedman; Jack Gordon; Roy Ahern, alias Bozo; Thomas 
McNichols, alias Tommy; Andrew Lobolo, alias Andrew 
Louis; Edward T. Croghan, alias Eddy Crpghan; Jack 
Baum; Frank E. Baker, alias Francis Baker;iEugene Lee 
Sanders, alias Gene Sanders; Maurice Glasser; Earl 
Harbin; James P. Clarke, alias J. Clarence Cla^k; Nettie M. 
Clarke, alias Mrs. James P. Clarke, alias Mrs^ J. Clarence 
Clark; Nathan Cosman; and Philadelphia Jake. Vio. Sec¬ 
tion 37, U. S. Penal Code. Witnesses: Herbert!R. Johnson, 
Gregory Harry Brown, Walter F. Martin,; Marion E. 
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Thompson, Agnes I. Kennedy. True Bill. Vernon G. Tay¬ 
lor, Foreman. 

12 Memorandum. 

August 2, 1930.—Defendants 1, 2, 3, 4, 5, 8, 10, 11, 12, 
13, 14, 15, 18, 19 and 20 arraigned. Plea not guilty each 
entered. 


Motion to Quash Indictment. 

Filed August 8, 1930. 

###*### 

Now come Roy Beasley, Harry Kushner, Milton J. Ler- 
ner, James P. Clark and Nettie M. Clark, by their attor¬ 
ney, Harry T. Whelan, and with leave of Court first had 
and received, each for himself withdraws their plea of not 
guilty heretofore entered herein, and moves the Court to 
quash the indictment filed herein, and for reasons therefor 
assigns the following: 

1. That the said indictment is vague, indefinite and un¬ 
certain and does not state a cause of action against these 
defendants. 

2. That the said indictment is insufficient in law by rea¬ 
son of duplicity. 

3. That the overt acts alleged in support of the said 
conspiracy are not set forth with sufficient particularities 
to enable the foregoing defendants to prepare their de¬ 
fense. 

4. That the said indictment fails to apprise the defend¬ 
ants with sufficient certaintv of the nature of the charge 
against them. 

5. And for other and just reasons which will appear at 
the hearing of this motion. 

HARRY T. WHELAN, 

Attorney for Defendants. 

13 Leo A. Rover, Esquire, 

United States Attorney, 

Court House, 

Washington, D. C. 

Sir: 

You will please take notice that the foregoing motion 
will be set for hearing on the first motion day in the Su- 
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preme Court of the District of Columbia, or a3 soon there¬ 
after as said motion can be heard. 

HARRY T. WHELAN, 

Attorney for Foregoing Defendants. 

| 

i 

Service of copy acknowledged this 8th day of August, 
A. D. 1930. 

LEO A. ROVER, 

United States | Attorney. 

S. ! 

! 

Demurrer. 

i 

Filed August 14, 1930. j 


* * * * * # | # 

Now comes the defendants Corbin Shields and Eddie 
Crogan, by their attorneys, and for a demurifer to the in¬ 
dictment filed herein against them say that j the same is 
bad in substance. 

JAMES A. O’SHEA, j 
JOHN H. BURNETT, ! 

ALFRED GOLDSTEHjr, 

Attorneys for Defendants Corbin 

Sidled s and Eddie Crogan. 


Note. 


j 

Among the points of law to be argued in support of the 
above are as follows: 

1. That the indictment fails to charge a crime in law or 
in fact. 

14 2. That the indictment fails to set forth with suffi¬ 

cient particularity the alleged overt acts. 

3. That the indictment fails to set forth any substantive 
offenses. 

4. That the indictment is vague, indefinite and uncertain. 

5. Other reasons apparent on the face of the record. 
Service of copy acknowledged this 14 day of August 

A. D. 1930. 


LEO A. ROVER, 


U. S. Attorney. 
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Memorandum. 

Filed November 3, 1930. 


The demurrer to the indictment is overruled on the au¬ 
thority of Blaine v. United States, 29 Fed. (2nd) 651; 
United States v. Jurgenson, 31 Fed. (2nd) 805; Remus v. 
United Statbs, 291 Fed. 501, 505, 506; Olmstead v. United 
States, 19 Fed. (2nd) 842, 844; Shields v. United States, 
29 Fed. (2nd) 204; and Gibson v. United States, 31 Fed. 
(2nd) 19, 21. 

While the indictment seems so general in its allegations, 
and so meager in its statement of facts as scarcely to 
comply with the requirements of United States v. Cruik- 
shank, 92 U. S. 542, 558, it seems that under the authori¬ 
ties above cited any additional information required by 
defendants to prepare for their defense may be ob- 
15 tained by an application for a bill of particulars. 

See also National Prohibition Act, Title II, Section 
32, 41 Stat. 317 (Title 27, Section 49, United States Code). 

JOSEPH W. COX, 

Justice. 

November 3, 1930. 

Supreme Court of the District of Columbia. 


Monday, November 3", A. D. 1930. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

******* 


Cox, J. 

Now comes here the Attorney of the United States; and 
thereupon the demurrer to the indictment in this case of 
the defendant Shields and the defendant Croghan is by 
the Court overruled. (Memo, opinion filed, Cox, J.) 
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Memorandum. 

i 

i 

Filed March 11, 1931. 

' i 

i 

i 

* * * * * * i * 

i 

My attention is called to the fact that the ruling of the 
Court expressed in the Memorandum filed November 3, 
1930, did not cover the motion to quash filed! in behalf of 
Roy Beasley and others, August 8, 1930, and! that filed in 
behalf of Frank E. Baker on August 12, 1930. 

16 As the grounds set out in these motions are in sub¬ 
stance the same as the grounds of the j demurrer, it 
was intended that the same ruling should apply to all. 

Entry should be made showing the motions tb quash over¬ 
ruled. 

JOSEPH W. COX, 

Justice. 

March 11,1931. 

j 

i 

! 

Motion. 

i 

Filed March 18,1931. 

♦ * ♦ * # * | * 

| 

Now comes the defendant, Milton J. Lernef, and moves 
the Court to require the government to file herein a bill of 
particulars setting forth in detail the facts rblied upon to 
constitute the conspiracy charge; 

2. To set forth the facts relied upon to support the alle¬ 
gations of the third overt act, charged against this de¬ 
fendant. 

3. To set forth the facts relied upon in thb said indict¬ 
ment to connect this defendant with the alleged conspiracy. 

T. MORRIS WAMPLER, 
Attorney for Defendant Milton J. Lerner. 

Memorandum. 

March 23, 1931.—Mendelson, Kushner, Shields, Lerner, 
Lobolo, and Baum each arraigned. Plea not guilty. 
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17 Supreme Court of the District of Columbia. 

Monday, March 30", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Luhring presiding. 

******* 

Now comes here the Attorney of the United States; where¬ 
upon the defendant’s motion for a bill of particulars here¬ 
tofore submitted is by the Court overruled, to which action 
of the Court the defendant by his attorney prays an excep¬ 
tion, which is noted. 

Now comes here the Attorney of the United States; where¬ 
upon the defendant’s motion for a bill of particulars is by 
the Court overruled, to which action of the Court the de¬ 
fendant by his attorney prays an exception which is noted. 

Verdict. 

Supreme Court of the District of Columbia. 

Wednesday, April 29", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Luhring presiding. 

******* 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that retired yesterday to con- 

18 sider of their verdict, who being asked if they have 
agreed upon a verdict, upon their oath say that each 

of the defendants Alfred George Mendelson, Roy Beasley, 
Harry Kushner, Corbin Shields, Milton J. Lerner, Roy 
Ahern, Thomas McNichols, Andrew Lobolo, Edward J. Cro- 
gan, Jack Baum and Frank E. Baker is guilty in manner 
and form as charged in the indictment, that the defendant 
Ida Mendelson is not guilty, and by direction of the Court, 
that each of the defendants Eugene Lee Saunders and Earl 
Harbin is not guilty; whereupon it is considered by the 
Court that each of the said defendants Ida Mendelson, 
Sanders, and Harbin go thereof without day; and there¬ 
upon the jury recommends mercy for each of the defend- 
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ants found guilty; whereupon upon motion of the defend¬ 
ants by their attorneys, the said jury are polled and each 
and every member thereof upon their oath say'that each of 
the defendants Alfred George Mendelson, Roy Beasley, 
Harry Kushner, Corbin Shields, Milton J. Lerner, Roy 
Ahern, Thomas McNichols, Andrew Lobolo, Edward J. 
Crogan, Jack Baum and Frank E. Baker is guilty in manner 
and form as charged in the indictment. 

i 

Motion for New Trial on Behalf of Milton J\ Lerner and 

Harry Kushner. 

Filed May 4, 1931. 

i 

I 

* # # # * # * 

The defendants, Milton J. Lerner and Haijry Kushner, 
respectively, move the Court to set aside the \terdict of the 
jury herein and to award them, and each of ithem, a new 
trial upon the indictment herein, because of the errors com¬ 
mitted in the trial of this case, as follows : 

1. Overruling motion to quash indictrpent. 

19 2. Overruling demurrer to indictment. 

3. Overruling motion for bill of particulars. 

4. Want of jurisdiction to try the indictmenj. 

5. Admission of evidence over the exception of the de¬ 
fendants. 

6. Denial of the motion to strike out parts! of the testi¬ 
mony of the witness Ulle, in regard shipment of drums; with 
respect to one Phillips renting floor space. 

7. Refusal to strike out testimony of the witness Warren 
with respect to a bill of lading and waybill paid by an un¬ 
known person. 

8. Refusal to strike out the testimony of the witness 
James H. Davis with respect to the delivery of Exhibit No. 
38—empty cans. 

9. Refusal to strike out the exhibits, consisting of samples 
of liquid, and with respect to which the chemists gave testi¬ 
mony as to its alcoholic content, because a continuous pos¬ 
session was not proven with respect to the exhibits, or any 
of them, and no testimony offered to show that the con¬ 
tents of the said bottles (exhibits) had been altered or 
changed from the time the same was changed to the date of 
the analysis by the chemists. 


! 
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10. Because of refusal to strike out the above mentioned 
bottles and contents (exhibits), because there was no testi¬ 
mony showing that the contents of the said bottles (ex¬ 
hibits) had not been changed from the time the chemists 
made an analysis of the contents of said bottles, and the 
time the same were offered in evidence, and the possession 
of the said bottles and contents, from the time the analysis 
was made, to the time the same were introduced in evi¬ 
dence, was in no way accounted for or proven. 

11. Denial of motion for a directed verdict. 

12. Befusal to grant Instruction No. I. 

13. Refusal to grant Instruction No. II. 

14. Refusal to grant Instruction No. III. 

15. Refusal to grant Instruction No. IV. 

16. Refusal to grant Instruction No. VI. 

17. Refusal to grant Instruction No. VII. 

18. Refusal to grant Instruction No. IX. 

20 19. Refusal to grant Instruction No. X. 

20. Refusal to grant Instruction No. XII. 

21. Refusal to grant Instruction No. XIII. 

22. Refusal to grant Instruction No. XV. 

23. Refusal to grant Instruction No. XVII. 

24. Errors committed by the Court in the charge to the 
jury. 

25. Abuse of discretion with respect to the length of time 
the jury was kept in confinement after the case was sub¬ 
mitted to them. 

26. Coercion of jury into rendering verdict. 

27. Illness of juror consequent upon continued confine¬ 
ment, resulting in verdict, the result of coercion and illness. 

28. Improper argument of Assistant United States At¬ 
torney to the jury. 

T. MORRIS WAMPLER, 
.Attorney for Milton J. Lerner and Harry Kushner. 

Motion for Neiv Trial on Behalf of Defendant Corbin 

Shields. 

Filed May 4, 1931. 

******* 


Now comes the defendant Corbin Shields, by his attorney, 
James A. O’Shea, and moves the Court for a new trial in 
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the above entitled cause for the following j among other 
reasons: 

1. That the verdict of the jury was contrary to the evi¬ 
dence. 

2. That the verdict of the jury was contrary to the weight 
of the evidence. 

3. That the Court erred in admitting evidence contrary 

to law\ 

21 4. That the Court erred in refusing to admit evi¬ 

dence contrary to law. 

5. That the Court erred in charging the jurjy. 

6. That the Assistant District Attorney misconducted 
himself in his argument before the jury. 

7. For other reasons apparent to the Couri. 

JAMES A. O’SHEA, 
Attorney for Defendant Corbin Shields . 

j 

Service of copy acknowledged this 4th day; of May, 1931. 

LEO A. ROVER, 

U. S. District Attorney. 

S. | 

Motion for a New Trial. 

Filed May 4, 1931. I 


• * • * * * • 

Now comes Roy Beasley, one of the defendants herein, 
and moves the Court for a new trial in the I above-entitled 
cause, and for reasons therefor shows to the bourt: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the court erred in instructing the jury. 

4. That the court erred in admitting evidence contrary 
to law. 

5. And for other and just reasons kvhich will ap- 
22 pear upon the hearing of this motion. ! 

WHELAN & O’CONNELL, 

By HARRY T. WHELAN, 

Attorneys for Roy Beasley. 


Service of copv acknowledged this 4th day! of May, A. D. 
1931. 


J. J. WILSON, 


Ass’t United States Attorney. 

2—5480 a 
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Motion for New Trial. 
Piled May 5, 1931. 


Comes now the defendants, Alfred Mendelson, Thomas 
McNichols, Roy Ahern and Andrew Lobolo, by their at¬ 
torneys, and move the Court to set aside the verdict re¬ 
turned herein and to grant them a new trial for the follow¬ 
ing reasons: 

1. That the verdict is contrary to law. 

2. That the verdict is contrary to the evidence. 

3. That the verdict is contrary to the weight of the evi¬ 
dence. 

4. That the Court erred in admitting testimony over the 
objection and exception of the defendants. 

5. That the Court erred in refusing to direct a verdict 
of not guilty as to the defendants. 

6. And for other reasons. 

E. RUSSEL KELLY, 

MYRON G. EHRLICH, 
Attorneys for Defendants. 

Service of copv acknowledged this 5th dav of May, 1931. 

J. J. WILSON, 

Asst. U. S. Atty., D. C. 

23 Motion for New Trial. 

Filed May 5, 1931. 


Comes now the defendants, Jack Baum and Frank E. 
Baker, by their attorney, and move the Court to set aside 
the verdict returned herein and to grant them a new trial 
for the following reasons: 

1. That the verdict is contrary to law. 

2. That the verdict is contrary to the evidence. 

3. That the verdict is contrary to the weight of the evi¬ 
dence. 

4. That the Court erred in admitting testimony over the 
objection and exception of the defendants. 
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5. That the Court erred in refusing to direct a verdict of 
not guilty as to the defendants. 

6. And for other reasons. 

CHARLES E.jFORD, 
Attorney for Defendants. 

Service of copv acknowledged this 5th dayi of May, 1931. 

J. J. WILSON, 

Assty. TJ. S.\Atty., D. C. 

S ’B 

Affidavits. 

Filed Mav 11, 1931. 

I 

* ###*#;# 

District of Columbia, ss: 

Rudolph Hower, being first duly sworn acqording to law, 
deposes and says, that: 

The great majority of the members of the jury be- 
24 came tired and worn out after the first ten to twenty 
hours of confinement; very cross anc^ disagreeable, 
and some refused to discuss the evidence in the case, and 
engaged in playing cards. 

After deliberating upon the case and discussing the evi¬ 
dence for some ten hours all of the jurors had and ex¬ 
pressed a fixed and determined opinion as to the guilt or in¬ 
nocence of the defendants. 

During the last hour, to an hour and a half, one of the 
jurors was very ill, vomiting frequently, this juror having 
been one who had steadfastly, from the first, | been in favor 
of a verdict of 4 4 not Guilty ”, and while he was! ill and hardly 
able to sustain himself, on the very last ballot voted for a 
verdict of “Guilty.” j 

The members of the jury were very much concerned 
about the prospect of being locked up for the! second night. 
Having been in confinement from about 5:30 If. M. Tuesday, 
April 28th, 1931, to 12:30 A. M., Thursday, April 30th, 1931, 
the members of the jury were pleading foij a verdict in 
order to enable them to obtain rest and be fi^ee of the con¬ 
finement. 

Members of the jury complained about their business, 
and their families, others complained of physical discom¬ 
forts and ailments. 
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The verdict was a compromise verdict reached in order 
to be relieved of continued confinement. 

RUDOLPH HOWER, 

Subscribed and sworn to before me this 5th dav of Mav, 
1931. 

[notarial seal.] CATHERINE P. OFFUTT, 

Notary Public, D. C. 

25 I Chas. C. Cooling a member of the jury in the case 
of U. S. v. Lerner et als. in which a verdict was re¬ 
turned Apr. 30th, 1931, at 12:45 A. M. do state that I was 
one who vot&d not guilty from the beginning. For the last 
4 or 5 hours, I was ill when at the very last I consented to a 
verdict of guilty I really did not know what I was doing. I 
was exhausted, and agreed to the verdict to be allowed to 
get rest and sleep, and because I was sick. After two or 
three hours the jurors had fixed opinions, and expressed 
them, and adhered to them to the end, until a verdict was 
agreed to to be released from the confinement. It was a 
compromise verdict reached and agreed to by me because I 
was ill and could not stand the confinement anv longer. I 
am sorrv now I could not hold out longer and regret mv 
phvsical condition was such I vielded mv conscientious con- 

XV v V 

victions. I was dazed, and when called into the Court Room 
I do not remember going there nor what transpired in the 
Court Room. I have regretted the verdict and wish I could 
change it. 

CHARLES C. COOLING. 

May 5th/31. 

I, Sami. W. Farran, a member of the jury in the case of 
U. S. v. Lerner et als. in which a verdict was rendered April 
30th at 12:45 A. M., do state that after about an hour the 
jurors were set in their opinions, had and expressed fixed 
opinions as to the guilt or innocence of the defendants. 
That after about ten hours all were worn out, cross, and dis¬ 
agreeable ; refused to discuss the case; cards were played, 
and some jurors refused to talk with others. I suffered 
agony from my long confinement and during the last 

26 four or five hours I felt that I could not stand it any 
longer, and consented to a verdict, as a compromise, 

to be released from the confinement. I am on this date May 
5th, 1931 still sick from the confinement. Other jurors 


THE UNITED STATES. 


21 


i 

i 

i 


complained of being sick and one juror fainted and had to 
be revived. The verdict was a compromise to be released 
from confinement. I stood out for a verdict of not guilty 
from the start. Mr. Cooling was an ill man, Hie was dazed 
and did not seem to know what he was doing. I have 
worried ever since. 


May 5th 1931. 


SAMUEL W. F ARRAN. 


27 Counter Affidavits Filed in Opposition, &c. 


Filed May 14,1931. 


Statement of Marie C. Stulz. 


District of Columbia, ss: 

Marie C. Stulz, being first duly sworn according to law, 
deposes and says: 

That she was a member of the jury that sat in judgment 
in the case of United States vs. M. J. Lerner, et al.; that the 
case was given to the jury on Tuesday, April 28th, 1931 at 
approximately 5:30 P. M. and the jury deliberated for ap¬ 
proximately an hour and one-half before going to dinner; 
that upon the return of the jury to the Court House, they * 
continued deliberating for two hours until approximately 
10:30 P. M.; that upon return of the jury to the Court 
House on Wednesday, April 29th, 1931, at approximately 
9:30 P. M., they continued deliberations until approxi¬ 
mately 12:30 P. M. when the jury retired for lunch; that 
upon return of the jury at approximately 1:30 P. M., they 
continued deliberations until approximately! 6:30 P. M. 
when they again went to dinner; that deliberations of the 
jury were continued from approximately 8 o’clock P. M. 
Wednesday, April 29, 1931, until the jury returned with its 
verdict at approximately 12:45 A. M. Thursday, April 30th, 
1931. | 

That the jury did not indulge in any general games of 
cards among themselves in the jury room but did play cards 
at the hotel; that the juror Samuel W. Farraij in the night 
of Wednesday, April 29th, 1931 ? did play several games of 
solitaire; 

That she did not hear any general complaints of illness 
from any of the jurors except the juror Samuel W. Farran, 

i 


22 


A. G. MENDELSON ET AL. VS. 


who complained of his feet hurting him and the juror, 

28 Charles C. Cooley, who after returning from dinner 
Wednesday, April 29th, 1931, complained of having a 

headache but refused to have a doctor sent for or to take 
aspirin. 

That apart from the juror Samuel W. Farran, none of the 
jurors complained that their confinement was interfering 
with their business; and at no time did the jury as a group 
ever refuse to discuss the evidence of the case among them¬ 
selves. 

That she did not see any juror become physically ill and 
particularly did not see any juror vomit or knows of no 
such incident occurring while the jury was deliberating; 
and that she did not notice the juror, Rudolph Hower, 
become ill at any time the jury was deliberating; that no 
juror to her personal knowledge ever fainted and had to be 
revived; and that she herself, apart from being tired, did 
not become ill in any way; and that she did not see any 
physical force or coercion applied toward any juror during 
the deliberation. 

! MARIE C. STULZ. 

Subscribed and sworn to before me, this 13 day of May, 
A. D. 1931. 

[notarial seal.] ALLEN J. KROUSE, 

Notary Public, D. C. 

Statement of Mrs. Ella Biggs Milton. 

District of Columbia, ss: 

Ella Diggs Milton, being first duly sworn according to 
law, on oath deposes and says: 

That she was a member of the jury in the case of United 
States vs. Alfred G. Mendelson et al.; that the case 

29 was 1 given to the jury on Tuesday, April 28, 1931, at 
approximately 5:30 P. M., and that the jury delib¬ 
erated in the matter until sometime between 6:30 and 7:00 
P. M., when they went to dinner; that upon the return of 
the jury to the courthouse at approximately 8:00 P. M., they 
resumed deliberations until approximately 10:30 P. M. that 
night; that on Wednesday, April 29,1931, the jury returned 
to the courthouse shortly after 9:00 A. M. and were in ses¬ 
sion until noontime; that upon the jury again returning to 
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the courthouse at 1:30 P. M., after they had been to lunch, 
deliberations were continued until approximately 7:00 
P. M., at which time the jury again went toj dinner; upon 
the return of the jury to the courthouse at approximately 
8:00 P. M., they continued their deliberations until the 
return of the verdict on Thursday, April 30, 1931, at ap¬ 
proximately 12:45 A. M. 

That the jury did not play any games of cards among 
themselves while they were in the jury room deliberating 
upon the case, with the exception of the jurpr Samuel W. 
Farran, who, late on the night of Wednesday, April 29, 
1931, sometime after 10:30 P. M., played a game of solitaire. 

That although she has been a practical jnurse for ap¬ 
proximately twelve years, she did not heat any general 
complaints of illness from any jurors except the juror 
Samuel W. Farran, who complained of his feet hurting him, 
and the juror Charles C. Cooling, who, late on the night of 
Wednesday, April 29, 1931, complained of having a head¬ 
ache, but refused to use some aspirin tablet? which one of 
the jurors offered him; and that she noticed the juror 
Charles C. Cooling, after the final ballot ^as taken, ap¬ 
peared to freshen himself up, combed his hair and seemed 
unusually spry and appeared in good health when he left 
the jury room. 

30 That she did not see any juror become physically 
ill, and particularly did not see any jpror faint and 
have to be revived, nor did she see any juror vomit; and 
that she herself experienced no physical discomforts; and 
that, although the mother of five living children, her serv¬ 
ice on the jury did not interfere with her family obligations. 

ELLA DIGGlS MILTON. 

i 

Subscribed and sworn to before me this 14 day of May, 
A. D. 1931. I 

[notarial seal.] ALLEN J. KROUSE, 

Notary Public, D . C . 

District of Columbia, ss: 

Daniel Paul Ralph, being first duly sworn according to 
law, deposes and says: 

That he was foreman of the jury in the case of United 
States vs. Alfred Mendelson et al.; that the case was sub¬ 
mitted to the jury on Tuesday, April 28, 19$1, at approxi- 


i 

l 
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mately 5:30 P. M.; that the jury deliberated until 6:30 P. M. 
that day, when they went to dinner; that the jury returned 
from dinner at approximately 8:30 P. M. and deliberated 
until 10:30 P. M., at which time they repaired to the Hotel 
Continental and no further conferences were conducted 
among the members to his knowledge; that on Wednesday, 
April 29, 1931, after having breakfast, the jury returned 
to the courthouse at approximately 9:30 A. M. and de¬ 
liberated until approximately 12:30 P. M., at which time 
they returned to the Hotel Continental for lunch; after 
lunch the jury returned to the courthouse at approximately 
2:00 P. M. and deliberated until approximately 6:30 P. M. 
the same day, at which time they went to dinner and re¬ 
turned to the courthouse at approximately 8:00 P. 
31 M., the jury deliberated until 10:30 P. M., at which 

time they returned to the court-room and reported 
that they felt an agreement could be reached with a little 
further time, and the jury again returned at 12:34 A. M., 
April 30, 1931, and reported its verdict; the jury reported 
on two occasions to the Marshal assigned to the court-room 
after they had reported at 10:30 P. M., in response to his 
questions, that they were making progress. 

At no time during the deliberations of the jury, was 
card playing indulged in, except in the case of juror Samuel 
W. Farran, who indulged in a game of solitaire for ap¬ 
proximately one hour on Wednesday, April 29, 1931, 
around 9:00 P. M., however, the suggestion was made by 
juror Charles C. Cooling that the jury suspend delibera¬ 
tions for a rest period and play cards for relaxation, but 
the suggestion was rejected by the rest of the jurors. 

That apart from juror Samuel W. Farran, who com¬ 
plained that he was losing money from his business by the 
jury service, he heard no complaints on the part of other 
jurors about jury service interfering with their business 
or family connections, and apart from juror Samuel W. 
Farran, who complained of a foot ailment, he heard no 
other complaints of physical discomforts or illness; that 
he did not notice any of the jurors become sick and he did 
not see any juror vomit. 

That he did not observe any of the jurors become cross 
as a result of the confinement, and at no time did the jury, 
as a whole, refuse to discuss the evidence in the case. 
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That he did not see a juror faint and have to be 

32 revived, and that he did not see any physical force 
or coercion applied towards any juror While reach¬ 
ing the verdict. 

DANIEL PAUL RALPH. 

Subscribed and svrorn to before me this 12 day of May, 
A. D., 1931. 

[notarial seal.] ALLEN J. KROUSE, 

Notary Public , D . C. 

33 Statement of William E . Brooks, j 

I 

District of Columbia, ss: 

William E. Brooks, being first duly sworn according to 
law, deposes and says as follows : 

That he was a member of the jury in the ca$e of United 
States vs. Alfred Mendelson et al; that the ca^e was given 
to the jury on Tuesday, April 28, 1931 at approximately 
5:30 P. M. and the jury continued in deliberation until they 
went to the hotel along about dusk of that sajne evening; 
that after dinner the jury returned to the Cobrt House at 
approximately 8:00 P. M. until they retired to j the hotel at 
approximately 10:30 P. M.; that on Wednesday, April 29, 
1931 the jury returned to the Court House approximately 
at 9:30 A. M. and deliberated approximately 3 hours when 
the jury went to lunch; upon return from luncli at approxi¬ 
mately 1:30 P. M. deliberations were continued until approx¬ 
imately 6:30 P. M. and the jury again went to pinner; that 
upon the return of the jury to the Court Hous4 at approxi- 
mately 7:30 P. M., thev continued their deliberations in the 
case until the return of the verdict at approximately 12:45 
A. M., Thursday, April 30th, 1931. j 

That on Monday, April 27th, 1931 before the case had 
been given to the jury and while the jury w^re excluded 
during the argument of counsel and with permission of 
the bailiff, in charge of the jury, the membersj of the jury- 
engaged in playing cards; that cards were al^o played at 
the hotel on the night of Tuesday, April 28th, but apart 
from the juror Samuel W. Farran, who played approxi¬ 
mately a couple of games of solitaire, no card j games were 
indulged in while the jury was in deliberation. 
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mately 5:30 P. M.; that the jury deliberated until 6:30 P. M. 
that day, when they went to dinner; that the jury returned 
from dinner at approximately 8:30 P. M. and deliberated 
until 10:30 P. M., at which time they repaired to the Hotel 
Continental and no further conferences w^ere conducted 
among the members to his knowledge; that on Wednesday, 
April 29, 1931, after having breakfast, the jury returned 
to the courthouse at approximately 9:30 A. M. and de¬ 
liberated until approximately 12:30 P. M., at which time 
they returned to the Hotel Continental for lunch; after 
lunch the jury returned to the courthouse at approximately 
2:00 P. M. and deliberated until approximately 6:30 P. M. 
the same day, at which time they went to dinner and re¬ 
turned to the courthouse at approximately 8:00 P. 
31 M., the jury deliberated until 10:30 P. M., at which 

time they returned to the court-room and reported 
that they felt an agreement could be reached with a little 
further time, and the jury again returned at 12:34 A. M., 
April 30, 1931, and reported its verdict; the jury reported 
on two occasions to the Marshal assigned to the court-room 
after they had reported at 10:30 P. M., in response to his 
questions, that they were making progress. 

At no time during the deliberations of the jury, was 
card playing indulged in, except in the case of juror Samuel 
W. Farran, who indulged in a game of solitaire for ap¬ 
proximately one hour on Wednesday, April 29, 1931, 
around 9:00 P. M., however, the suggestion was made by 
juror Charles C. Cooling that the jury suspend delibera¬ 
tions for a rest period and play cards for relaxation, but 
the suggestion was rejected by the rest of the jurors. 

That apart from juror Samuel W. Farran, who com¬ 
plained that he was losing money from his business by the 
jury service, he heard no complaints on the part of other 
jurors about jury service interfering with their business 
or family connections, and apart from juror Samuel W. 
Farran, who complained of a foot ailment, he heard no 
other complaints of physical discomforts or illness; that 
he did not notice any of the jurors become sick and he did 
not see any juror vomit. 

That he did not observe any of the jurors become cross 
as a result of the confinement, and at no time did the jury, 
as a whole, refuse to discuss the evidence in the case. 
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That he did not see a juror faint and have to be 

32 revived, and that he did not see any physical force 
or coercion applied towards any juror while reach¬ 
ing the verdict. 

daniel paul! ralph. 

Subscribed and sworn to before me this 12 day of May, 
A. D., 1931. 

[notarial seal.] ALLEN J. KROUSE, 

Notary Public, D. C. 

33 Statement of William E. Brooks. \ 

District of Columbia, $s: 

William E. Brooks, being first duly sworn according to 
law, deposes and says as follows: 

That he was a member of the jurv in the case of United 

; ^ 

States vs. Alfred Mendelson et al; that the case was given 
to the jury on Tuesday, April 28, 1931 at approximately 
5:30 P. M. and the jury continued in deliberatipn until they 
went to the hotel along about dusk of that safne evening; 
that after dinner the jury returned to the Court House at 
approximately 8:00 P. M. until they retired to j the hotel at 
approximately 10:30 P. M.; that on Wednesday, April 29, 
1931 the jury returned to the Court House approximately 
al 9:30 A. M. and deliberated approximately 3| hours when 
the jury went to lunch; upon return from lunclj at approxi¬ 
mately 1:30 P. M. deliberations were continued until approx¬ 
imately 6:30 P. M. and the jury again went to dinner; that 
upon the return of the jury to the Court House at approxi¬ 
mately 7:30 P. M., they continued their deliberations in the 
case until the return of the verdict at approximately 12:45 
A. M., Thursday, April 30th, 1931. j 

That on Monday, April 27th, 1931 before the case had 
been given to the jury and while the jury w^re excluded 
during the argument of counsel and with permission of 
the bailiff, in charge of the jury, the members; of the jury- 
engaged in playing cards; that cards were al$o played at 
the hotel on the night of Tuesday, April 28th, but apart 
from the juror Samuel W. Farran, who placed approxi¬ 
mately a couple of games of solitaire, no card games were 
indulged in while the jury was in deliberation. ! 
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34 That the juror Samuel W. Farran complained 
about his foot hurting him and that the juror 

Charles C. Cooling complained after the jury returned from 
dinner on the night of Wednesday, April 29th, that he had 
a headache but declined to have a doctor sent for or to use 
some aspirin tablets which one of the jurors offered him; 
that no other jurors complained about feeling ill at any 
time while the deliberations were in course; that no juror 
fainted and had to be revived, nor did any juror become 
ill and vomit; that no blows or physical force was applied 
to any member of the panel at any time and apart from 
argument among each other, no physical coercion was em¬ 
ployed by any juror; and that at no time did the jury ever 
refuse as a whole to discuss the evidence of the case among 
each other. 

1 WILLIAM E. BROOKS. 

Subscribed and sworn to before me this 13th day of Mav, 
1931 A. D. 

[notarial seal.] ALLEN J. KROUSE, 

i __ ' 

Notary Public, D. C. 

35 Statement of Paul E . Johnson, Jr. 

District of Columbia, $s: 

Paul E. Johnson, Jr. being first duly sworn according to 
law, deposes and says as follows: 

That he was a member of the jury that sat in judgment 
in the case of United States vs. A. G. Mendelson et al.; that 
the case was submitted to the jury on Tuesday, April 28th, 
1931 at approximately 5:30 P. M. and that the jury de¬ 
liberated approximately an hour before going to dinner; 
that after dinner, the jury deliberated approximately 3 
hours until about 10:30 P. M. that same evening; that on 
Wednesday, April 29th, 1931, the jury returned from the 
hotel at 9:30 A. M. and deliberated for approximately 3 
hours; that upon return from lunch that day, the jury de¬ 
liberated approximately 3 hours until 5:30 P. M.; that 
upon the return of the jury from dinner deliberations were 
continued from approximately 7:00 until 12:45 A. M. Thurs¬ 
day, April 20, 1931. 

That apart from the juror Samuel W. Farran, who played 
a game of solitaire from 10:00 P. M. for approximately an 
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hour April 29th, 1931, no other games of cards were in¬ 
dulged in by the jury during their deliberations in the jury 
room. 

That there were no general complaints of illness among 
the jurors except on the part of the jurors Charles C. Cool¬ 
ing, Rudolph Hower and Samuel W. Farrafi, who com¬ 
plained about his foot hurting him and who, from general 
appearances, seemed to be quite worn. I 

36 That he did not notice any of the jiirors become 
actively sick and particularly did not sbe any juror 

vomiting that he did not see a juror faint anti have to be 
revived and that he did not see any physical fqrce or coer¬ 
cion applied toward any juror; and that at no;time did the 
jury as a w’hole, become cross and refuse to discuss the 
evidence in the case. 

That apart from feeling generally tired, he did not suffer 
anv phvsical illness. 

PAUL E. JOHNSON, Jr. 

Subscribed and sworn to before me this 13 day of May, 
A. D. 1931. 

[notarial seal.] ALLEN J. KRAUSE, 

Notary Pyblic, D. C. 

! 

37 Statement of John Alcorn . 

i 

District of Columbia, ss: 

John Alcorn, being first duly sworn according to law, 
deposes and says as follows: 

That he was a member of the jury in the chse of United 
States vs. A. G. Mendelson et al.; that the jury began their 
deliberations Tuesday, April 28, 1931 at 5:30 P. M. and 
continued until thev went to dinner at 6:30 P. M.; that 
upon the return of the jury from dinner at 8 :P0 P. M. they 
continued deliberations until 10:30 P. M. that same night; 
that on Wednesday morning April 29, 1931,' the jury re¬ 
turned to the Court. House approximately at 9:40 A. M. 
and resumed deliberations until going to lunqh at approxi¬ 
mately 12:30 P. M.; that when the jury returned from 
lunch at 1:30 they continued deliberations until 6:30 P. M.; 
that they again went to dinner and upon their return at 
8:30 P. M., continued in session until 12:45 A. M. Thurs¬ 
day, April 30th, 1931. 

i 

i 
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That no card games were indulged in by the jury during 
their deliberations in the jury room, although the juror, 
Samuel W. Farran, did play solitaire for approximately 
one-half hour on the night of Wednesday, April 29, 1931. 

That with the exception of the juror, Samuel W. Farran, 
who complained about his feet hurting him, and the juror, 
Charles C. Cooling, who upon his return from dinner 'Wed¬ 
nesday April 29th, complained of a headache, but who re¬ 
fused to have a doctor sent for, and declined an 
38 aspirin, no other juror complained of any physical 
discomforts; that no juror became sick and vomited, 
nor did any juror faint and have to be revived. 

That at no time did the jury become cross as a result of 
their confinement and refuse as a whole, to discuss the evi¬ 
dence of the case among each other; and that no physical 
force or coercion was applied towards any juror in arriv¬ 
ing at the jurv’s verdict. 

JOHN ALCORN. 

Subscribed and sworn to before me this 13th day of May, 
A. D. 1931. 

[notarial seal.] ALLEN J. KROUSE, 

1 Notary Public , D. C. 


39 District of Columbia, ss: 

E. Ralph Dowling, being first duly sworn according to 
law, deposes and says: 

That he was a member of the jury that sat in judgment 
of the case of United States vs. Alfred Mendelson et al.; 
that the case was given to the jury on Tuesday, April 28, 
1931, at approximately 5:30 P. M. and that the jury delib¬ 
erated until about 6:30 P. M. that day, when the jury went 
to dinner; the jury returned from dinner in the neighbor¬ 
hood of 8:30 P. M. and deliberated until 10:30 P. M.; after 
10:30 the jury retired to the Hotel Continental and no fur¬ 
ther conferences were held among the members, to his 
knowledge; on Wednesday, April 29, 1931, the jury re¬ 
turned to the courthouse, after breakfast, at approxi¬ 
mately 9:30 A. M. and deliberated until approximately 
12:30 P. M., when they went to lunch; the jury returned 
from lunch at approximately 2:00 P. M. and deliberated 
until 6:30 P. M. that same day; after returning from 
dinner that same day, at approximately 8:00 P. M., the 
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jury deliberated until the return of their verdict at ap¬ 
proximately 12:45 A. M. Thursday morning. 

That during the time the jury was in deliberation he did 
not see anyone become sick, and particularly did not see 
any juror vomit. 

That, the jury did not engage in card playipg during the 
time they were in deliberation, except the jfiror Samuel 
W. Farran, who, an hour or so before the verdict, played 
solitaire for about twenty minutes; that the jury did play 
cards while they were at the hotel; and thfrt the juror 
Charles C. Cooling suggested several jlmes during 
40 the deliberation that the jury stop deliberating for 
intervals and play cards or amuse thenjiselves other 
than talking about the case, but his suggestion as to the 
card playing was not acted upon. 

That apart from the juror Samuel W. Farfan, the jury 
did not complain that the confinement was interfering with 
their business, and that they should reach d verdict for 
that reason. 

That he personally did not experience any 'physical dis¬ 
comforts or ailments, nor did he notice that the other mem- 
bers of the jury experienced any physical discomforts or 
ailments, with the exception of being somewhat wearied by 
the length of the deliberation; that the jury diji not become 
cross and disagreeable, nor did some of thbm refuse to 
discuss the evidence in the case. 

That he absolutely denies that a juror fainted and had 
to be revived; and that no physical force or coercion was 
used upon any member of the jury in arriving at their ver¬ 
dict. 

e. ealph Fowling. 


Subscribed and sworn to before me this 12 dav of May, 
A. D. 1931. I 

[notarial seal.] ALLEN J. KE0USE, 

Notary Piiblic , D. C. 

\ 

41 District of Columbia, ss: 

Paul E. Dapp, being first duly sworn according to law, de¬ 
poses and says as follows: 

That he was a member of the jury is the chse of United 
States vs. Alfred G. Mendelson, et al., that the jury received 
the case at approximately 5:30 P. M., Tuesday, April 28th, 
1931, and after deliberating for about an fiour went to 
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dinner; that the jury returned to the Court House at ap¬ 
proximately 8:30 p. m. and continued the discussion of the 
case until l6:30 p. m. the same night; that on Wednesday, 
April 29th, the jury returned to the Court House some time 
before 10:00 a. m. and were in deliberation until noon, when 
they went to lunch; at approximately 1:30 p. m. they again 
returned to the court house and continued deliberations 
until approximately 6:30 p. m. when they again went to 
dinner; after dinner they returned to the Court House at 
approximately 8:00 p. m. and resumed the deliberations 
until the return of the verdict at approximately 12:45 a. m., 
Thursday, April 30,1931; that no card games were indulged 
in by the jury except on Monday, April 27th, 1931, before 
the case was given to the jury, except for playing cards at 
the hotel on the night of April 28th and juror Samuel W. 
Farran playing solitaire for about one-half hour late Wed¬ 
nesday night, April 29th. 

That no other juror, to the deponent’s knowledge, com¬ 
plained of illness except the juror Samuel W. Farran, who 
complained that his foot was hurting, and the juror Charles 
C. Cooling, who complained after the jury returned 
42 front dinner on Wednesday, April 29th, 1931, that 
he had a headache; that the juror Charles C. Cooling 
refused to have a doctor and declined to use some aspirin 
tablets which one of the jurors offered to him. 

That he did not personally experience any physical dis¬ 
comforts or ailments and he did not see any of the jurors 
apply any physical force or coercion upon any of the other 
members of the jury; that he did not see any juror become 
sick and vomit, nor did he see any juror faint and have to 
be revived. 

I 

That apart from the juror Samuel W. Farran, none of 
the jurors complained that their confinement was interfer¬ 
ing with their business and that they should reach a ver¬ 
dict for that reason; and that at no time during the delibera¬ 
tions did the jury as a whole refuse to discuss the case. 

PAUL E. DAPP. 

Subscribed and sworn to before me this 13th day of May, 
A. D. 1931. 

[notarial seal.] ALLEN J. KROUSE, 

Notary Public , D. C. 
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43 Affidavit of Frank H. Gardner. 

i 

District of Columbia, ss: 

Frank H. Gardner, being first duly sworn according to 
law, deposes and says: 

That he was a member of the jury in the ca^e of United 
States v. Alfred G. Mendelson, et al.; that to i the best of 
his knowledge, the jury received the case on Tuesday, April 
28, 1931, at approximately 5:30 P. M., and that they dis¬ 
cussed it in the jury room for about an hour| when they 
went to dinner; that approximately 8:30 P. M. the jury 
returned to the Court House and continued deliberations 
until approximately 10:30 P. M.; that on Wednesday morn¬ 
ing, April 29, 1931, the jury returned to the (|ourt House 
at approximately 9:30 A. M., and were in deliberation until 
sometime after noon; that approximately between 1:30 
P. M. and 2:00 P. M., the jury again returned to the Court 
House and deliberated until 6:30 P. M.; that approximately 
8:15 P. M. that same evening, the jury returned to the jury 
room and deliberated until the return of thei^ verdict at 
12:45 A. M., Thursday, April 30, 1931; that after the jury 
received the case on Tuesday, April 28, 1931, until the re¬ 
turn of the verdict on Thursday morning, no general card 
games w~ere indulged in during the jurors’ deliberations, 
with the exception of the juror Samuel W. Ifarran, who 
played solitaire for approximately one-half hour late Wed¬ 
nesday night; that on Monday, April 27, 1931, while the 
jury was excused from the Court Room and before the case 
was submitted to the jury for a decision, some of the jurors 
did play cards in the jury room. 

That no jurors, with the exception Of the juror 

44 Charles C. Cooling, who complained aftef he returned 
from dinner Wednesday night that he ha<i a headache 

and who later refused to have a doctor called orj to use some 
aspirin tablets which one of the jurors offered him, and the 
juror Samuel W. Farran, who complained about his foot 
hurting him, no other jurors complained about any physical 
ailments, and that the deponent himself did not suffer any 
physical difficulties as a result of the confinement. 

That apart from the jurors Samuel W. Farrhn and Paul 
E. Johnson, who complained while the jury were deliberat¬ 
ing on their verdict that the confinement was hurting their 
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business, no other jurors made any similar complaints. 

That he didn’t see any juror apply any physical force to¬ 
wards any other member of the panel, nor did he see any 
juror become sick and vomit, nor did he see any juror faint 
and have to be revived, and that at no time during the 
deliberations of the jury did the panel as a whole refuse to 
discuss the case with one another. 

FRANK H. GARDNER. 

Subscribed and -worn to before me this 13th day of May, 
A. D. 1931. 

[notarial seal.] ALLEN J. KROUSE, 

Notary Public , D. C. 

45 Supreme Court of the District of Columbia. 

Friday, May 15, 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

By Luhring, J. 

Come aS well the Attorney of the United States, as the 
defendants in proper person, according to their recogni¬ 
zances, the defendants Mendelson, Ahern, Lobolo and Mc- 
Nichols by their attorneys Messrs. Ehrlich and Kelly, the 
defendants Lerner and Kushner by their attorneys Messrs. 
Wampler and Ehrlich, defendants Baum and Baker by 
their attorney Charles E. Ford, Esquire, the defendant 
Shields by his attorney, James A. O’Shea, Esquire, the de¬ 
fendant Beasley by his attorney Harry T. Whelan, Esquire, 
the defendant Croghan by his attorney George Naphen, 
Esquire, and the defendants James P. Clarke and Nettie 
M. Clarke by their attorney Myron G. Ehrlich, Esquire; 
and thereupon each of the defendants’, Mendelson, Lerner, 
Kushner, Beasley, McNichols, Lobolo, Shields, Croghan, 
Baum and Ahern, motion for a new trial, heretofore argued 
and submitted, is by the Court overruled, to which action 
of the Court each of the defendants by their respective at¬ 
torneys prays an exception which is noted; whereupon it 
is demanded of the defendants what further thev have to 
say why the sentence of the law should not be pronounced 
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against them and they say nothing except as they have 
already said; and thereupon it is considered by the Court 
for his said offense each of the defendants Mendelson, 
Lerner, Kushner, Beasley, McNichols, Shields, Croghan, 
Baum and Ahern be taken by the Superintendent of the 
Washington Asylum and Jail, to the Asyhkm and Jail, 
thence to the Penitentiary, as designated by the 

46 Attorney General of the United States,! there the de¬ 
fendants Mendelson and Lerner to be imprisoned for 

the period of two (2) years, to take effect from and'in¬ 
cluding the date of arrival of said defendants at said Peni¬ 
tentiary, and each to pay a fine of five thousand ($5000.00) 
Dollars; there the defendants Kushner, Beasley and Mc¬ 
Nichols to be imprisoned for the period of one (1) year and 
six (6) months, to take effect from and including the date 
of arrival of said defendants at said Penitentiary, and 
each to pay a fine of twenty-five ($2500.00) Dollars; there 
the defendants Shields, Croghan, and Baum be imprisoned 
for the period of one (1) year and three (3) months, to 
take effect from and including the date of arrival of said 
defendants at said Penitentiary; there the defendant Ahern 
to be imprisoned for the period of one (1) year and one 
(1) day, to take effect from and including th|e date of ar¬ 
rival of said defendant at said Penitentiary; whereupon 
it is considered by the Court that for their said offense the 
defendants Lobolo and Baker be imprisoned in the Wash¬ 
ington Asylum and Jail for the period of four (4) months, 
to take effect from and including the date of arrival of 
said defendants at said Asylum and Jail; and thereupon 
each of the defendants Mendelson, Lerner, Kushner, Beas¬ 
ley, McNichols, Lobolo, Shields, Croghan, Baum, and Ahern 
by his attorney notes an appeal to the Court of Appeals 
of the District of Columbia from the judgment of the Court 
in this cause; whereupon the Court fixes tile amount of 
bond for costs on appeal at One Hundred Dollars or Fifty 
($50.00) in cash; and thereupon it is considered by the 
Court that for their said offense the defendants Nettie' 
Clarke and Elizabeth Charteres be imprisoned in the 

47 Penitentiary as designated by the Attorney General 
of the United States, for the period of one (1) year 

and one (1) day, and each pay a fine of Twenty-five Hun¬ 
dred ($2500.00) Dollars, and the defendant James Clarke 
be imprisoned in the Penitentiary as designated by the At- 

3—5480a 
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torney General of the United States, for the period of one 
(1) year and (6) months, and pay a fine of Twenty Five 
Hundred ($2500.00) Dollars, and the defendant Jerry 
Charteres be imprisoned in the Penitentiary, as designated 
by the Attorney General of the United States, for the pe¬ 
riod of one (1) year and three (3) months, and pay a fine 
of Twenty Five Hundred ($2500.00) Dollars, said sentences 
of the Defendants Nettie Clarke, James Clarke, Elizabeth 
Charteres and Jerry Charteres to take effect from and in¬ 
cluding the date of arrival of said defendants at said Peni¬ 
tentiary; and thereupon it is considered by the Court that 
the execution of the sentences as to the defendants James 
Clarke, Nettie Clarke, Elizabeth Charteres, and Jerry 
Charteres, be and are hereby suspended, and the said de¬ 
fendants be and hereby are placed on probation in charge 
of the Probation Officer of the Court; whereupon each of 
the defendants James Clarke, Elizabeth Charteres, Nettie 
Clarke, and Jerry Charteres enters into a recognizance in 
the sum of One Hundred Dollars, to surrender himself or 
herself forthwith, when required, to the Marshal of the Dis¬ 
trict, to begin the service of said sentences and not to de¬ 
part the Court without leave. 

48 Memorandum. 

May 18, 1931.—Lerner & Kushner: Bill of Exceptions 
filed. 


Assignment of Errors . 

Filed May 18, 1931. 

• ••#•#• 

! 

The defendants, Milton J. Lerner and Harry Kushner, 
assign as error committed by the trial court herein, the 
following: 

1. Overruling motion to quash indictment. 

2. Overruling demurrer to indictment. 

3. Overruling motion for bill of particulars. 

4. Error of Court in holding that the Supreme Court of 
the District of Columbia, holding Criminal Division No. 3, 
had jurisdiction to try the indictment herein. 

5. Refusal of Instruction No. I. 

6. Refusal of Instruction No. II. 
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7. Refusal of Instruction No. III. 

; 

8. Refusal of Instruction No. IV. 

9. Refusal of Instruction No. VI. 

10. Refusal of Instruction No. VII. 

: 

11. Refusal of Instruction No. IX. 

12. Refusal of Instruction No. X. 

13. Refusal of Instruction No. XII. 

14. Refusal of Instruction No. XIII. 

15. Refusal of Instruction No. XV. 

16. Refusal of Instruction No. XVII. 

17. Errors committed by the Court in the charge to the 

jury. | 

49 18. Error committed by the Court i-n the supple¬ 

mental charge to the jury. 

19. Abuse of discretion with respect to the length of time 
the jury was kept in confinement after the <?ase was sub¬ 
mitted to them. 

20. Coercion of jury into rendering verdict. 

21. Improper argument of Assistant United States At¬ 
torney. 

T. MORRIS WAMPLER, 

Attorney for Defendants Milton J. 

Lerner and Harry Kushner. 

i 

i 

Service of a copy of the above is acknowledged this 18 
day of Mav, 1931. 

MILFORD F. SCHWARTZ, 

Asst. U. S. Atty. 

j- 

Designation of Record. 

Filed May 18, 1931. ! 

• * • # • # j • 

The Clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare transcript of record on appeal 
herein, and the following papers are designated as neces¬ 
sary to be copied: 

1. The Indictment. 

2. Motion to quash indictment. 

3. Written opinion of Mr. Justice Cox overruling motion 
to quash. 

4. Demurrer to indictment. 

5. Memo, order overruling demurrer. 
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6. Motion for Bill of Particulars. 

7. Order overruling motion for bill of particulars. 

8. Memo; the verdict. 

9. Motion for new trial. 

50 10. Affidavits filed on motion for new trial bv the 
defendants and the Government. 

11. Order overruling motion for new trial. 

12. The judgment. 

13. The Bill of Exceptions. 

14. Memo, minutes showing Court convened as Criminal 
Division No. 3 of the Supreme Court of the District of 
Columbia. 

15. The Assignment of Errors. 

16. This Designation. 

17. Cost Bond approved and filed. 

T. MORRIS WAMPLER, 

Attorney for Defendants Milton J. 

Lerner and Harry Kushner. 

Service of a copy of the above is acknowledged this 18th 
day of May, 1931. 

JOHN J. WILSON, 

Asst. U. S. Atty. y D. C. 

Memorandum. 

May 19, 1931.—Cost Bond on Appeal of Lerner & 
Kushner for $100 approved and filed. 

51 Memoranda. 

May 20, 1931.—Shields: Cost bond on appeal, $100, ap¬ 
proved and filed. 

Bill of Exceptions filed. 

Mendelson, McNichols, Ahern, Lobolo, Baum & Beasley: 
Cost bond on appeal, $100, approved and filed. 

Assignments of Error . 

Filed May 20, 1931. 

*#•••** 

Now comes the defendant, Corbin Shields, by his At¬ 
torney, James A. O’Shea, and assigns for review to the 
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Court of Appeals of the District of Columbia, on appeal 
in the above entitled cause, the following errojrs committed 
by the trial court: 

1. In overruling the demurrer. 

2. In admitting evidence against the defendant Corbin 

Shields. | 

3. In not holding that a number of conspiracies existed 
instead of one. 

4. In admitting evidence of an illegal search of 3442 14th 
Street, Northwest. 

5. In permitting evidence not shown to h® connected 
with defendant Corbin Shields, to be introduced against 
him. 

6. In permitting the defendants Mr. and Mrs. 

52 Charteres and Mr. and Mrs. Clark to:plead guilty 
in the presence of the jury that tried the defendant 

Corbin Shields. 

7. In failing to strike out certain testimony I as requested 
by defendant Corbin Shields. 

8. In refusing to exclude certain evidence las requested 
by defendant Corbin Shields. 

9. In refusing to exclude certain exhibits as requested 
by defendant Corbin Shields. 

10. In failing to sustain the motion to dirbct a verdict 
against the defendant Corbin Shields. 

11. In refusing prayer one of the defendant Corbin 

Shields. I 

12. In refusing prayer three of defendant Corbin Shields. 

13. In refusing prayer four of defendant Corbin Shields. 

14. In refusing prayer five of defendant Shields. 

15. In refusing prayer six of defendant Shields. 

16. In refusing prayer seven of defendant Shields. 

17. In refusing prayer eight of defendant Shields. 

18. In refusing prayer nine of defendant Shields. 

19. In refusing prayer ten of defendant Shields. 

20. In refusing prayer eleven of defendant Shields. 

21. In refusing prayer twelve of defendant Shields. 

53 22. In refusing prayer thirteen of defendant 
Shields. 

23. In refusing prayer fourteen of defendajnt Shields. 

24. In refusing prayer fifteen of defendant; Shields. 

25. In refusing prayer sixteen of defendant Shields. 

26. In refusing prayer seventeen of defendant Shields. 


i 
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27. In refusing prayer eighteen of defendant Shields. 

28. In refusing prayer nineteen of defendant Shields. 

29. In refusing prayer twenty of defendant Shields. 

30. In refusing prayer twenty-one of defendant Shields. 

31. In refusing to withdraw a juror because of the mis¬ 
conduct of the Assistant District Attorney. 

32. In giving the charge to the jury. 

a. Respecting the Allen case. 

b. That the jury might consider evidence of purchase 
made by defendant Corbin Shields to show his connection 
with the alleged conspiracy in which the defendants Char- 
teres, Clark and Darwell were accomplices. 

33. In overruling the motion for a new trial. 

34. In overruling certain prayers offered by the de¬ 
fendant Lerner. 

54 35. In holding the jury out for an unusual time. 

36. For other reasons apparent on the face of the 

record. 

JAMES A. O’SHEA, 
Attorney for Defendant. 

Service acknowledged this 20th day of May, 1931. 

LEO A. ROVER, 

U. S. Atty. 

J. C. C. 

Assignment of Errors. 

Filed May 20,1931. 


Come now the defendants, Mendelson, Ahern, McNichols, 
LaBolo, Beasley and Baum, and by their attorneys, assign 
as errors committed by the Supreme Court of the District 
of Columbia, the following: 

1. The action and ruling of the Court in permitting, over 
the objection and exception of the defendants, the witnesses, 
Clark, Wall, Brown and Thompson, to testify concerning 
certain transaction relating to the operation of stills in 
Hyattsville, Maryland, and other points in Maryland, at a 
time when none of the defendants (Mendelson, Ahern, Mc- 
Nichols, La Bolo, Beasley and Baum) was present. 
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2. The action and ruling of the Court to Strike out the 
testimony of the witnesses, Clark, Wall, Brown, and Thomp¬ 
son, on the same grounds above stated. 

3. The action and ruling of the Court in oyerruling mo¬ 
tions for directed verdicts of not guilty, made separately 

on behalf of the defendants, Mendelson, Ahern, 
55 McNichols, La Bolo, Beasley and Baum. 

4. The action and ruling of the Court in over¬ 
ruling a motion for a directed verdict of Noi Guilty made 
on behalf of the Defendant, Ida Mendelson. ! 

5. The action and ruling of the Court iij denying In¬ 
struction #1, offered on behalf of the defendant, Beasley. 

6. These defendants, Mendelson, Ahern, McNichols, La 
Bolo, Beasley, and Baum, hereby adopt as their own, all 
of the assignments of error filed on behalf pf the defend¬ 
ants, Lerner and Kushner. 

E. RUSSELL KELLY, 

MYRON T. EHRLICH, 
WHELAN & O’CONNELL, 
CHARLES FORD, 

By E. RUSSELL KELLY, 

Attorneys for Defendants j Mendelson, 
McNichols, Ahern, La Bolo, Beas¬ 
ley, and Baum. | 

Service of a copy of the foregoing assignment of errors 
acknowledged this 20th day of May, 1931. 

LEO A. ROVER, 

United States Attorney. 

J. C. C. 

i 

i 

Designation of Record. 

• \ 

Filed May 20, 1931. 


The Clerk of the Supreme Court of the District of Co¬ 
lumbia will please prepare the transcript of I record on ap¬ 
peal herein, and the following papers are | designated as 
necessary to be copied: 

1. The indictment. 

2. Memo.—Pleas of not guilty. 


i 

i 

i 

i 

i 

i 

I 
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3. Memo.—Verdict. 

56 4. Motions for new trial filed separately on be¬ 

half of (1) the defendants Mendelson, Ahern, Mc- 
Niehols and La Bolo; (2) the defendant, Roy Beasley, and 
(3) the defendant, Jack Baum. 

5. Memo.—Order overruling motions for new trial. 

6. Judgment. 

7. Cost bond on Appeal. 

8. Assignment of Errors. 

9. Bill of Exceptions. 

10. This Designation. 

E. RUSSEL KELLY, 

MYRON T. EHRLICH, 
WHELAN & O’CONNELL, 
CHARLES FORD, 

! By E. RUSSEL KELLY, 

Attorneys for Defendants Alfred Men¬ 
delson, McNichols, Ahern, La Bolo, 
Beasley, and Baum. 

Service of copy of above designation acknowledged this 
20th day of Mav, 1931. 

LEO A. ROVER. 

J. C. C. 


Memorandum. 

May 21, 1931.—Mendelson, Baum, La Bolo, Beasley, 
Ahern & McNichols: Bill of Exceptions filed. 

Appellee’s Designation of Record. 

Filed May 25, 1931. 

• ##*#*# 

Now comes the United States, by Leo A. Rover, its at¬ 
torney in and for the District of Columbia, appellee in the 
above-entitled cause, and designates parts of the 
57 Record to be included in the transcript in addition 
to to those designated by the appellants, such addi¬ 
tional parts being deemed necessary and material for a 
determination of the questions raised on appeal, namely: 


THE UNITED STATES. 


1. Memo.—Arraignment and pleas of “Not 

| Guilty”. 

2. This designation. 

i 

LEO A. ROVER, 


United States 

Attorney. 

JAMES R. KIRKLAND, 

Assistant United States 
JOHN J. WILSONj 
Assistant United States 

. i 

Attorney. 

Attorney. 

Designation of Record. 

' 


Filed June 8, 1931. 


• * • • • • 

* 


The Clerk will please make up the record for the Court 
of Appeals to consist of the following: 

1. The Indictment. 

2. The Demurrer. 

3. Overruling of Demurrer and exception thereto. 

4. Plea. | 

5. Verdict of jury. 

6. Motion for new trial. 

7. Overruling of motion for new trial. 

8. Judgment; exception thereto. 

9. Appeal noted. 

10. Cost bond. ! 

11. Bill of Exceptions submitted and signed 

12. Bill of Exceptions. 

13. Assignments of Error. 

58 14. This Designation of Record. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 
Attorney - for Defendant Corbin Shields. 

Service of copy acknowledged this 8th day of June, A. D. 
1931. 

LEO A. ROVER, 

U. S. Attorney for District of Columbia. 

J. C. C. | 

Memorandum. 

June 18, 1931.—Kushner & Lerner: Bill of Exceptions 
submitted. (Luhring, J.) 


i 

I 
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Supreme Court of the District of Columbia. 

Tuesday, September 1, A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Letts presiding. 

• * • * * * * 


No. 49614. 
United States 


vs. 

Milton J. Lerner, Harry Kushner. 

Indicted for Vio. Sec. 37 U. S. Code. 

Now comes here each defendant by his attorney of rec¬ 
ord, and prays the Court to sign, and make a part of the 
record his Bill of Exceptions taken during the trial of the 
case and filed with the Court on the 3rd day of August, 
which is accordingly done. 

(Entry as of August 3, 1931. Luhring, J.) 

59 Supreme Court of the District of Columbia. 

Wednesday, August 5, 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Cox presiding. 


No. 49614. 
United States 


v. 

Alfred George Mendelson, Corbin Shields, Jack Baum. 

Indicted for Vio. Sec. 37 U. S. Penal Code. 

Now comes here each defendant by his attorney of rec¬ 
ord and prays the Court to sign, and make a part of the 
record his Bill of Exceptions taken during the trial of the 
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case and filed with the Court on the 5th day of August, 
1931, which is accordingly done. 

(By Luhring, J.) 

i 

i 

60 Supreme Court of the District of Colikmbia. 

United States of America, 

District of Columbia, ss: 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 59, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel, herein filed, copies of whibh are made 
part of this transcript, in cause No. 49614, entitled United 
States vs. Alfred George Mendelson, et al., j as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd dav of September, 1931. 

FRANK E. CUNNINGHAM, 

Clerk. 

i 

i 

I 

61 & 62 In the Supreme Court of the District 4>f Columbia. 

i 

. i 

Criminal. No. 49614. 

I 

United States 

i 

vs. 

Milton J. Lerner, 202 L. Street S. E.; Harry Kushner, 611 

Kenyon Street N. W. 

! 

i 

Bill of Exceptions. 

\ 

Be it remembered, that upon the trial of thi$ case the fol¬ 
lowing proceedings were had: 

The Government introduced evidence tending to prove 
the allegations of the indictment. 

The witnesses, Jerry Charteres and Jame$ Clarke, who 
testified on behalf of the government, had, before giving 
their testimony, each pleaded guilty to this indictment, they 
being co-defendants. 
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Upon the conclusion of the Government’s case, the de¬ 
fendants rested without offering any evidence, and before 
the argument to the jury by counsel for the Government 
and the defendants, the following occurred: 

Thereupon the defendants moved the Court to grant the 
following instructions to the jury: 

Instruction No. I. 

The Court instructs the jury that the witness, Clark, and 
the witness, Charteres, are accomplices, and that their tes¬ 
timony should not be received by the jury as that of an 
ordinary witness, but ought to be received with suspicion 
and with the very greatest care and caution. 

But the court overruled the defendants’ motion 
63 and refused to grant the said instruction and to 
which ruling of the Court, the defendants then and 
there duly excepted. 

And thereupon the defendants moved the court to grant 
the following instruction to the jury: 

Instruction No. II. 

The Court instructs the jury that they are cautioned 
about convicting the defendants upon the uncorroborated 
testimony of the witnesses, Clark or Charteres, both of 
whom the Court instructs the jury as a matter of law, are 
accomplices. 

But the court overruled the defendants’ motion and re¬ 
fused to grant the said instruction and to which ruling of 
the court, the defendants then and there duly excepted. 

And thereupon the defendants moved the court to grant 
the following instruction to the jury: 

Instruction No. III. 

The Court instructs the jury that the witness, Clark, and 
the witness, Charteres, are accomplices, and it is therefore 
their duty to inquire whether or not there is any evidence 
corroborating the testimony of the said witnesses and the 
jury is cautioned and warned that they should hesitate to 
convict the defendants upon the uncorroborated testimony 
of accomplices. 
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But the court overruled the defendants’ motion and re¬ 
fused to grant the said instruction and to which ruling of 
the court, the defendants then and there duly excepted. 

And thereupon the defendants moved the court to grant 
the following instruction to the jury: 

Instruction No. IV. 

\ 

The Court instructs the jury that a reasonable doubt is 
that state of the case, which, after the entire comparison 
and consideration of all the evidence leaves the mind of the 
jurors in that condition that they cannot say | they feel an 
abiding conviction to a moral certainty! of the truth 
64 of the charge. The burden of proof is upon the Gov¬ 
ernment. All the presumptions of law,! independent 
of evidence, are in favor of innocence, and every person is 
presumed to be innocent until he is proven guilty. If upon 
such proof there is reasonable doubt remaining, the accused 
is entitled to the benefit of it by an acquittal,! for it is not 
sufficient to establish a probability, though a strong one, 
arising from the doctrine of chances, that the |fact charged 
is more likely to be true than the contrary, but! the evidence 
must establish the truth of the charge to a reasonable and 
moral certainty, a certainty that convinces arid directs the 
understanding, and satisfies the reason and judgment of 
those who are bound to act conscientiously upon it. 

But the court overruled the defendants’ motion and re¬ 
fused to grant the said instruction and to which ruling of 
the Court, the defendants then and there duly excepted. 

And thereupon the defendants moved the cburt to grant 
the following instruction to the jury: 

i 

i 

Instruction No. VI. 

. I 

The Court instructs the jury that upon the| trial of this 
case, if a reasonable doubt of any fact necessary to estab¬ 
lish the guilt of the accused as charged in the indictment be 
raised by the evidence, or lack of evidence, such doubt is 
decisive, and the jury must acquit the accused^ since a ver¬ 
dict of not guilty means no more than that the guilt of the 
accused has not been established in the precise, specific 
and narrow form prescribed by law. 

But the court overruled the defendants’ jmotion and 


46 


A. G. MENDELSON ET AL. VS. 


refused to grant the said instruction and to which ruling of 
the court, the defendants then and there duly excepted. 

And thereupon the defendants moved the court to grant 
the following instruction to the jury: 

Instruction No. VII. 

65 The Court further instructs the jury that circum¬ 
stances of suspicion no matter how grave or strong, 
are not proof of guilt and that the accused must be found 
not guilty unless the fact of his guilt is proven beyond 
every reasonable doubt to the actual exclusion of every 
reasonable hypothesis of his innocence consistent with the 
facts proven. 

But the court overruled the defendants ’ motion and re¬ 
fused to grant the said instruction and to which ruling of 
the Court, the defendants then and there duly excepted. 

And thereupon the defendants moved the court to grant 
the following instruction to the jury: 

Instruction No. IX. 

The Court instructs the jury that a probability of the 
defendants innocence is a just foundation for a reasonable 
doubt of his guilt, and therefore, if the jury find that there 
is a probability of the defendant’s innocence, they should 
find a verdict of not guilty. 

But the court overruled the defendants’ motion and re¬ 
fused to grant the said instruction and to which ruling of 
the court, the defendants then and there duly excepted. 

And thereupon the defendants moved the court to grant 
the following instruction to the jury: 

Instruction No. X. 

The Court instructs the jury that upon the trial of a 
criminal case, by a jury, the law contemplates the concur¬ 
rence of twelve minds in the conclusion of guilt before a 
conviction can be had. Each individual juror must be 
satisfied beyond a reasonable doubt of the defendant’s 
sruilt before he can, under his oath, consent to a verdict of 

O _ 77 r 

guilty. Each juror should feel the responsibility resting 
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upon him as a member of the jury, and should 1 realize that 
his own mind must be convinced beyond a reasonable doubt 
of the defendant’s guilt before he can consent to a 
66 verdict of guilty. Therefore, if any individual mem¬ 
ber of the jury, after having duly considered all of 
the evidence in this case and after consultation with his 
fellow jurors, should entertain such reasonable doubt of 
defendant’s guilt, it is his duty not to surrender his own 
conviction simply because the balance of the jury may 
entertain different convictions. 

But the court overruled the defendants’ motion and re¬ 
fused to grant the said instruction and to which ruling of 
the Court, the defendants then and there duly excepted. 

And thereupon the defendants moved the cojurt to grant 
the following instruction to the jury: 

i 

i 

Instruction No, XII. 

i 

The Court instructs the jury that if upon tbe whole evi¬ 
dence in the case, there is any reasonable hypothesis or 
theory consistent with the innocence of the accused, they 
must find them not guilty. 

■ 

But the court overruled the defendants’ mqtion and re¬ 
fused to grant the said instruction and to which ruling of 
the Court, the defendants then and there duly excepted. 

And thereupon the defendants moved the cburt to grant 
the following instruction to the jury: 

I 

1 

Instruction No. XIII. 

j 

j 

If all the facts which you find the Government has 
proved beyond a reasonable doubt could haye happened 
and still the defendants not have committed the crime 
charged in the indictment, then it is your diity to find a 
verdict of not guilty. j 


But the court overruled the defendant’s mdtion and re¬ 
fused to grant the said instruction and to which ruling of 
the Court, the defendants then and there duly excepted. 

And thereupon the defendants moved the court to grant 
the following instruction to the jury: 
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Instruction No. XV. 

67 The Court instructs the jury that the presumption 
. of innocence is legal evidence, is one of the instru¬ 
ments of proof in favor of the accused and must be treated 
and considered as such. 

But the court overruled the defendants’ motion and re¬ 
fused to grant the said instruction and to which ruling of 
the Court, the defendants then and there duly excepted. 

And thereupon the defendants moved the court to grant 
the following instruction to the jury: 

Instruction No. XVII. 

The Court instructs the jury that in criminal cases, as 
in a conspiracy case, the defendant is presumed to be inno¬ 
cent until the contrary is shown by proof; and where that 
proof is, in whole or in part, circumstantial in its character, 
the circumstances relied upon by the prosecution must so 
distinctly indicate the guilt of the accused as to leave no 
reasonable explanation of them which is consistent with the 
prisoner’s innocence. 

U. S. v. Lancaster, 44' Fed. 896, 904. 

But the court overruled the defendants’ motion and re¬ 
fused to grant the said instruction and to which ruling of 
the Court, the defendants then and there duly excepted. 

The defendants moved the Court to dismiss the indict¬ 
ment because the Supreme Court of the District of Colum¬ 
bia, holding a Criminal Division No. 3, was without juris¬ 
diction to try the indictment herein, but the Court overruled 
the said motion, to which ruling of the Court the defend¬ 
ants duly noted an exception. 

68 That during the course of the argument of Mr. 
Kirkland representing the Government, the following 

occurred: 

He stated that as far as Labolo was concerned he didn’t 
have much to do with it; he was only there on one occasion 
and there was only one transaction and you should find 
him guilty, and said further : 

“ And ladies and gentlemen of the jury you can bring in 
a verdict in this case with recommendation of mercy with 
reference to Labolo. 
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Mr. O’Shea: We object and ask that a juror be with¬ 
drawn on account of the misconduct of the district at¬ 
torney. 

The Court: They have a right to do that. I am over¬ 
ruling your motion and giving you an exception, it is up 
to this jury to find him either guilty or not guilty. 

Mr. 0 ’Shea: I want to reserve an exception to the refusal 
of the Court to discharge. 

The Court: Why do you want me to discharge the jury? 
Mr. O’Shea: Because I deem it misconduct on his part 
to make any such bargain with this jury. 

The Court: Is he ; bargaining with this jury? 

Mr. O’Shea: He is undertaking to do it. He is telling 
them they can bring in a verdict of guilty with recommenda¬ 
tion of mercy. 

The Court: They can. 

Mr. O’Shea: I submit technically they cahnot. 

The Court: Why not. ! 

Mr. 0 ’Shea: It is prejudicial for this gentleman to make 
that statement to them. 

The Court, turning to the jury, instructed them 

69 them as follows: The jury is not prejudiced by that 
remark I hope. They certainly should not consider it 

in that light at all. The jury are the exclusive judges of 
the fact. 

Mr. 0 ’Shea: I want to reserve an exception. 

The Court: Go ahead.” j 

The defendants Lerner & Kushner also noted an excep- 
tion. 

70 The Court charged the jury as follows: 

Charge of Court to Jury. 

The Court (Luhring, J.) : Ladies and gentlemen of the 
jury, I am happy to say that we are nearing the end of our 
labors. The case has been very ably presented, both by 
counsel for the Government and counsel for the defendants. 
They have discharged their duties in splendid manner, as 
becomes officers of this court, and when I shall have finished 
with these instructions I am about to read it will devolve 
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upon you as jurors, acting under a solemn and binding 
oath, to render a true verdict according to the law and the 
evidence. 

There are certain general principles of law to which the 
Court desires to call your attention. You will understand 
that under our system the Court and the jury have a 
divided responsibility. It is the duty of the Court to de¬ 
cide all questions of law which may arise during the 
progress of the trial. It is the duty of the jury to pass 
upon the facts. If the Court is unfortunate enough to make 
a mistake in deciding those questions of law, there is 
another court which may be appealed to to correct those 
mistakes. It is, therefore, the duty of the jury to take the 
law as laid down by the Court, because if the jury shall 
undertake to determine what the law is and should make 
a mistake, there is no way of remedying it. It is the ex¬ 
clusive province of the jury to pass upon the facts of the 
case, upon the credibility of the witnesses, and to apply the 
law as to the facts of the case as they find the facts to be. 
The Court is just as little inclined to interfere with the 
province of the jury passing upon the facts of the case 
as it is sensitive about having the jury undertake to de¬ 
termine what is the law of the case. With this under- 
71 standing of our respective duties and, in order that 
you may better understand the case, and apply the 
facts established by the proofs as to the law governing it, 
it is proper that the court should give you an explanation or 
definition of the offense with which the defendants stand 
charged. 

The indictment in this case, as in all criminal cases, is a 
mere charge or accusation against the defendants, and is 
not, of itself, any evidence of the guilt of the defendants, 
and no juror should permit himself to be influenced against 
the defendants or any of them on account of the indictment. 

Section 88 of Title 18 of the Code of the Laws of the 
United States provides that if two or more persons con¬ 
spire to commit any offense against the United States, and 
one or more of such parties do any act to effect the object of 
the conspiracy, all the parties to such conspiracy shall be 
liable to punishment. 

By act of Congress in force during all the times men¬ 
tioned in this indictment and known as the National Pro¬ 
hibition Act it is made an offense for any person to sell, 
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barter, transport, deliver, furnish or possess any intoxicat¬ 
ing liquors for use for beverage purposes; or to solicit or 
receive from any person any order for such liquor; and any 
room, house, building or place where intoxicating liquor is 
sold, kept or bartered in violation of such Apt, and all in¬ 
toxicating liquor and property kept and used in maintain¬ 
ing the same is declared by this Act to be aj common nui¬ 
sance, and any person so maintaining such!common nui¬ 
sance is guiltv of a misdemeanor. 

The indictment in this case is in one count and charges 
these defendants who are present and on trial and the de¬ 
fendants, Jerry Charteres, Elizabeth Charteifes, Jack Gor¬ 
don, Maurice Glasser, James P. Clarke, Netjie M. Clarke, 
Nathan Cosman, and “Philadelphia Jake”, who are not 
present and who are, therefore, not on trial with the crime 
of conspiracy. It is a very lengthy indictment, and 
72 it is only necessarv to refer at this time to the sub- 
stance of it. You will have the indictihent with you 
when you come to deliberate upon your verdict, and you can 
then examine it, so far as you may find it necessary to do so. 

The indictment in substance charges that Alfred George 
Mendelson, Roy Beasley, Ida Mendelson, Harry Kushner, 
Corbin Shields, Jerry Charteres, Elizabeth Charteres, 
Milton J. Lerner, Jack Gordon, Roy Ahern j Thomas Mc- 
Nichols, Andrew Lebolo, Edward T. Croghanp, Jack Baum, 
Frank E. Baker, Eugene Lee Sanders, Maurice Glasser, 
Earl Harbin, James P. Clarke, Nettie M. Clarke, Nathan 
Cosman and “Philadelphia Jake” whose exact name is to 
the Grand Jurors unknown, continuously throughout the 
period of time from the first day of Januar^, 1929, to the 
day of the finding and presentment of this indictment, and 
at the District of Columbia aforesaid, feloniously and un¬ 
lawfully, did conspire, combine, confederate And agree to¬ 
gether, and each with the other, and with differs other per¬ 
sons to the Grand Jurors unknown, to commit, during the 
said period of time, a large number of offenses against the 
United States, that is, a large number of offenses against 
the United States each to consist in an unlawful violation 
of the National Prohibition Act. 

These various offenses, which it is charged that the de¬ 
fendants conspired to commit, are then described in the 
indictment, and for your better understanding, I have 
grouped them into five general classes as follows: 



52 


A. G. MENDELSON ET AL. VS. 


First, a large number of offenses against the United 
States each to consist in the said defendants unlawfully 
transporting and causing to be transported into, within 
and out of the District of Columbia and particularly to and 
into the store located at No. 3442 Fourteenth Street, North¬ 
west, and to and into the premises and apartments known 
as apartments 41 and 42 at 1477 Newton Street, North¬ 
west, and to and into the building and apartment 
73 known as apartment 204, at 1441 Spring Street, 
Northwest, and to divers other places within the Dis¬ 
trict of Columbia, from Hvattsville and Riverdale, Mary¬ 
land, and from divers other places in Maryland and Penn¬ 
sylvania unknown to the Grand Jury, large quantities of 
alcohol, whiskey and gin in violation of the National Pro¬ 
hibition Act. 

Second, a large number of offenses against the United 

States each to consist in the said defendants unlawfully 

%> 

possessing large quantities of intoxicating liquor, that is to 
say, alcohol, whiskey and gin in violation of the National 
Prohibition Act at divers places within the District of Co¬ 
lumbia; in the store at 3442 Fourteenth Street, Northwest; 
in apartments 41 and 42 at 1477 Newton Street, North¬ 
west; in apartment 204 at 1441 Spring Road, Northwest; 
and at other places in Maryland and Pennsylvania, the 

exact location of which is unknown to the Grand Jurv. 

•> 

Third, a large number of offenses against the United 
States, each to consist in the said defendants unlawfully 
selling lar^e quantities of intoxicating liquor, that is, al¬ 
cohol, whiskey, and gin, in violation of the National Pro¬ 
hibition Act at divers places in the District of Columbia, 
and in the store at 3442 Fourteenth Street, Northwest; in 
apartments 41 and 42 at 1477 Newton Street, Northwest; 
in apartment 204 at 1441 Spring Road, Northwest; and at 
other places in Maryland and Pennsylvania, the exact loca¬ 
tion of which is unknown to the Grand Jury. 

Fourth, a large number of offenses against the United 
States each to consist in the said defendants unlawfully 
soliciting and receiving from divers persons, whose names 
are unknown to the Grand Jury, orders for intoxicating 
liquor, that is, whiskey, alcohol and gin, in violation of the 
National Prohibition Act, at divers places within the Dis¬ 
trict of Columbia, and at the store at No. 3442 Fourteenth 
Street, Northwest; at apartments 41 and 42 at 1477 New- 
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ton Street, Northwest; at apartmenti 204 at 1441 

74 Spring Road, Northwest, and at divert other places 
in Maryland and Pennsylvania, the exact location of 

which is unknown to the Grand Jury, and, 

Fifth, a large number of offenses against the United 
States each to consist in the said defendants unlawfully 
maintaining at the store at 3442 Fourteenth Street, North¬ 
west, and at the apartments mentioned, a place or places 
wherein intoxicating liquors, that is, alcohol, gin and 
whiskey, were to be kept by the defendants in violation of 
the National Prohibition Act. 

The indictment further alleges in substance that the said 
defendants, in furtherance of said unlawful and felonious 
conspiracy, combination, confederation and agreement, 
and to effect the object of the said conspiracy^ combination, 
confederation and agreement, did do and commit, among 
others, the several acts alleged to have been done by va¬ 
rious defendants at the times and places sej; forth in the 
indictment to effect the object of the conspiracy. These 
acts are commonly known as overt acts, and for the details 
of the allegations with reference to such acts, you are re¬ 
ferred to the indictment. 

The indictment concludes as follows: That the said de¬ 
fendants, throughout the period of time afdresaid, at the 
places and in the manner and form aforesaid, unlawfully 
and feloniously did conspire, combine, confederate and 
agree to commit offenses against the United States, and to 
do and commit acts to effect the object of th$ said conspir¬ 
acy, combination, confederation and agreement. 

The charge in this indictment is such a conspiracy as is 
made punishable by Section 88 of Title 18 of the Code of 
Laws of the United States, namely, a conspiracy to commit 
offenses against the United States, which offenses are the 
sale, barter, transportation or possession of any intoxicat¬ 
ing liquor for use for beverage purposes; the soliciting or 
receiving from any person any order for such 

75 liquor; and the maintaining of a common nuisance, 
that is a room, house, building or place where any 

intoxicating liquor is sold, kept, or bartered jn violation of 
the National Prohibition Act. 

The questions to be determined by the jury are: First, 
was the alleged conspiracy formed by any two or more of 
the defendants to unlawfully sell, transport, or possess any 
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intoxicating- liquor for use for beverage purposes; or to 
solicit or receive from any person any order for such 
liquor; or to maintain a common nuisance in violation of 
the National Prohibition Act. Second, if such conspiracy 
was formed, did any or either of the parties thereto, with 
intent to effect the object of the conspiracy, do either or 
any of such of the acts charged in the indictment as consti¬ 
tuting acts to carry into effect such object? Third, if you 
find that such conspiracy was formed, and that any one of 
the parties to the conspiracy intentionally did any act to 
effect its object and purpose, then the further question for 
you to determine is: What ones of the defendants now on 
trial, if any, were parties to the conspiracy either at the 
time of its formation or became parties thereto at any time 
during the continuance of the conspiracy. 

A ‘‘conspiracy’’ is formed when two or more persons 
agree to do an unlawful act; in other words, when they 
combine to accomplish, by their united action, a criminal or 
unlawful purpose, or some purpose not in itself criminal 
or unlawful, by criminal or unlawful means; and the offense 
is complete when one or more of the parties so agreeing 
together does any act to effect the object of the conspiracy. 
If two or more persons agree together that they will com¬ 
mit certain offenses against the United States, as that of 
selling, transporting or possessing any intoxicating liquor 
for use for beverage purposes contrary to the National 
Prohibition Act; or of soliciting or receiving from 
76 any person any order for such liquor; or maintain¬ 
ing a common nuisance contrary to such act, and 
one or more of the persons so agreeing does any act to 
effect the object of such agreement, they are all guilty of 
the offense of conspiracy. 

To constitute a “conspiracy’’ it is not necessary that 
two or more persons should meet together and enter into 
an explicit or formal agreement for an unlawful scheme, or 
that they should directly, in words or in writing, state what 
the unlawful scheme is to be, or the details of the plan or 
means by which the unlawful combination is to be made 
effective. It is sufficient if two or more persons, in any 
manner, or through any contrivance come to a mutual 
understanding to accomplish the common and unlawful 
design. Where an unlawful end is sought to be effected, 
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and two or more persons, actuated by a common purpose of 
accomplishing that end, work together in furtherance of the 
unlawful scheme, such persons become conspirators, al¬ 
though the part which any one of them is to take in the con¬ 
spiracy is a subordinate one, or is to be executed at a dis¬ 
tance from the other conspirators. 

In determining the question of the existence of a con¬ 
spiracy, you will take into consideration the relation of the 
parties to one another, their personal and business associa¬ 
tion with each other, and all the facts in evidence that tend 
to show what transpired between them at or before the 
time of the alleged combination, as well as the acts per¬ 
formed by each party subsequent to such alleged combina¬ 
tion in respect to the subject-matter of the i alleged con¬ 
spiracy; and from these facts and circumstances you will 
determine whether a combination in fact jexisted, and 
whether such combination was illegal in its inception, or 
became illegal at any subsequent time. 

A conspiracy is rarely, if ever, proven by positive testi¬ 
mony. When a crime is about to be committed by a com¬ 
bination of individuals they do not act openly but 
77 covertly and secretly. The purpose of 'the combina¬ 
tion is known only to those who enteil into it, and 
their guilt can generally be proven only by circumstantial 
evidence. At this point the Court deems it ptoper to read 
to you Instruction No. 18 on circumstantial Evidence, ten¬ 
dered on behalf of the defendants, Milton Ji Lerner and 
Harry Kushner, and which is generally applicable to all the 
defendants and correctly states the law, as follows: 

“The Court further instructs the jury thalt the offense 
charged in this case may be established by circumstantial 
evidence; but circumstantial evidence, to warrant a con¬ 
viction in a criminal case, must be of such character as to 
exclude every reasonable hypothesis but ofj guilt of the 
offense imputed to the defendant, or, in othdr words, the 
facts proved must all be consistent with and point to his 
guilt only, and inconsistent with his innocencej The hypoth¬ 
esis of guilt should flow naturally from the facts proven, 
and be consistent with them all. If the evidence can be 
reconciled either with the theory of innocence |or with guilt, 
the law requires that the defendant be given the benefit of 
the doubt, and that the theory of innocence bd adopted.’’ 



56 


A. G. MENDELSON ET AL. VS. 


The Court instructs the jury that the common design is 
of the essence of the charge here, and this may be made to 
appear when the defendants steadily pursue the same ob¬ 
ject, whether acting separately or together, by common or 
different means, all leading to the same unlawful act. 

In determining the question of the formation or existence 
of the conspiracy, the acts and declarations of the persons 
accused may, among other circumstances, be consid- 
78 ered bv vou. Statements of one, and in some in- 
stances of two or more of the defendants in the 
absence of the other defendants, and conversations with 
some of the Witnesses on the part of one or more of the de¬ 
fendants in the absence of the others, have been given in 
evidence. These declarations and statements tend to show 
the existence of the alleged conspiracy and the alleged con¬ 
nection of the persons making the same therewith. Acts or 
declarations of individual defendants are not to be con¬ 
sidered by you as affecting any other defendant, unless you 
find from the evidence the existence of the conspiracy; that 
such other defendant was a member thereof; and that such 
acts were done and such declarations were made in pursu¬ 
ance of the common purpose set out in the indictment and 
to effectuate the same. The same rule applies to the acts 
and declarations of persons, if any, who may be shown by 
the evidence to have joined in the conspiracy, but who are 
not named as defendants in the indictment. 

Also, if, after a conspiracy is formed by two persons, 
another learns of its existence and knowingly and inten¬ 
tionally joins therein, he becomes as much a party thereto 
from that time on as if he had been one of the original con¬ 
spirators, and adopts as his own the acts of the conspira¬ 
tors before he joined them. Nor is it necessary that one 
thus joining a conspiracy or becoming a party to a con¬ 
spiracy, should know all the other members of the con¬ 
spiracy, or vrhat they are doing. It is sufficient if he knows 
of the agreement, purpose and design and joins up with one 
other person in the furtherance of and performance of it. 
Furthermore, where several persons are proved to have 
combined together for the unlawful purpose, any act done 
or declarations made by any one of the parties in further¬ 
ance of the original concerted plan with respect to the com¬ 
mon object, is, in contemplation of the law, the act of the 
whole combination of persons, or the entire number of con- 
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spirators; and therefore, proof of such; acts or dec- 

79 larations by any one out of the presence, of the other, 
if in furtherance of or in order to carry out and 

execute the unlawful design, is the act of all, just as much 
of those who were not present as of those who were present. 

The fact that anv one or more of these defendants mav 
have been mere employees of some others of these defend¬ 
ants, and received no compensation or profit |other than a 
salary, or if, indeed, they did not profit in any bianner from 
the joint undertaking, that fact would make them none the 
less conspirators. It is not necessary that 'there should 
have been any pecuniary consideration, but there must 
have been a concerted action, or a concert of j intent to ac¬ 
complish the unlawful purpose. In order to find these de¬ 
fendants guilty you must find that there was this concert 
of action or combination. Whether there has been such a 
combination you are to gather from the circumstances of 
the case as they have been narrated to you. 

If you find that these defendants thus acted with a com¬ 
mon purpose and with a common understanding, to violate 
a law of the United States, and in that respect if you are 
satisfied beyond a reasonable doubt, you sliould find all 
defendants participating in such combination or assisting 
in accomplishing the unlawful act, guilty of j the crime of 
conspiracy charged, if all the other elements pf the offense 

have been established to vour satisfaction bevond a rea- 

•/ 

sonable doubt. 

The indictment charges a conspiracy to do! many unlaw¬ 
ful acts. Proof of a conspiracy to do any of these unlawful 
acts will be sufficient. The indictment charges many overt 
acts done in pursuance of this conspiracy. ;The proof of 
any of the overt acts charged as having beeb done will be 
sufficient. | 

To constitute the offense of 44 conspiracy” jvhich is made 
punishable by the statute, there must be not!only the con¬ 
spiring together by the parties, but the fortnation of the 
• conspiracy must be followed by an act done by one or 

80 more of the parties to the conspiracy to effect its 
object. 

So, if you should find that the defendants or some of 
them conspired together, as charged in the indictment, to 
commit offenses in violation of the National Prohibition 
Act, you will then inquire whether the defendants or either 
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of them did any of the acts charged in the indictment as 
constituting acts to effect the object of the conspiracy. 

The act must be one, you will observe, to effect the object 
of the conspiracy. It must not be one of a series of acts 
constituting the agreement, or the conspiring together, but 
it must be a subsequent, independent act following a com¬ 
pleted agreement, and done to carry into effect the object of 
the combination. Such acts constitute what are known as 
overt acts in the law of conspiracy. 

Various kind- of overt acts are alleged in the indictment 
to have been performed by one or more of the parties to 
the conspiracy to carry the object of the conspiracy into 
execution and effect, including the giving, soliciting and re¬ 
ceiving of orders for intoxicating liquor; the sale of in¬ 
toxicating liquor; the transportation of intoxicating liquor 
at and in the District of Columbia; the transportation of 
intoxicating liquor from Maryland into the District of Co¬ 
lumbia; the transportation of intoxicating liquor to the 
store at 3442 Fourteenth Street, Northwest; the driving 
of a certain automobile for the purpose of convoying an¬ 
other automobile loaded with intoxicating liquor and the 
possession, control and operation of certain property de¬ 
signed for the unlawful manufacture of intoxicating liquor. 

The question upon this part of the case is: Were any of 
these acts done by any or either of the defendants, and, 
if so, were they acts to carry into effect a conspiracy 
formed by the defendants to transport, possess and sell in¬ 
toxicating liquor for use for beverage purposes; to solicit 
and receive orders for such liquor; and to maintain a 
81 nuisance contrary to the provisions of the National 
Prohibition Act. 

If you find that a conspiracy existed, as alleged in the 
indictment, and that some one or more of the overt acts 
were committed, as alleged, the question then follows: 
Were the defendants on trial, or some of them, connected 
with that conspiracy as parties thereto? Mere passive 
knowledge of and acquiescence in the alleged action of 
others is not sufficient to show complicity in the conspiracy. 
Some active participation is necessary. Cooperation in 
some form must be shown. There must be intentional par¬ 
ticipation in the transaction with a view to the furtherance 
of the common design and purpose. To establish the con¬ 
nection of either of the defendants with the conspiracy, 
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such connection must be shown by facts or circumstances, 
independent of the declarations of others; that is, by his 
own acts, conduct or declarations. And untilj this fact is 
thus established he is not bound by the declarations or 
statements of the others. The principle of law and rule 
of evidence is that when once a conspiracy or combination 
is established, and a defendant is shown by | independent 
evidence to be a party thereto, then he is bound by the 
acts, declarations and statements of his co-jconspirators 
done and made in furtherance of the conspiracy; because 
in that event each is deemed to assent to or commend what 
is done by any other in furtherance of the common object. 
Where a body of men assume the attribute of individuality, 
whether for commercial business or the commission of a 
crime, the combination is bound by the acts of one or its 
members, in carrying out the design. 

So, in considering the testimony given asj to the acts, 
declarations, and statements of either one of the defend¬ 
ants when other defendants were not present, you are to 
understand that that testimony was submitted to you for 
the purpose of showing in the first instance that there was 
a conspiracy formed and existing, andjthat the per- 
82 son or persons making the declaration^, statements, 
or communications were parties to it; that the alleged 
connection of any one of the defendants with the alleged 
conspiracy, if they existed, must be shown by facts or cir¬ 
cumstances independent of statements of other defendants 
in his absence; and that, when once the connection is thus 
shown then he becomes affected and bound by the declara¬ 
tions and acts of other parties to the conspiracy, if any, 
made and done in furtherance of the common enterprise 
and during his connection therewith. 

Evidence has been introduced to the effect} that some of 
the defendants bought intoxicating liquor from others of 
the defendants. There is also evidence to the effect that 
certain of the defendants sold, transported and possessed 
intoxicating liquors. 

The mere purchase of intoxicating liquor is not a viola¬ 
tion of the National Prohibition Act. The defendants are 
not on trial for the various purchases of intoxicating liquor 
shown by the evidence, nor are they on trial for the various 
substantive offenses to commit which they are alleged to 
have conspired, such as the transportation, the possession 
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or the sale of intoxicating liquor. They are on trial for 
the offense charged in the indictment—that is, they are on 
trial here for the crime known as a conspiracy to commit 
offenses against the United States. Evidence of these pur¬ 
chases of intoxicating liquor, and evidence of the trans¬ 
portation, possession or sale of such liquors, together with 
the facts and circumstances surrounding them, were per¬ 
mitted to go in evidence before you because they tend to 
show the community of purpose, the concert of mind and 
action, which is an essential ingredient of the offense 1 
charged in the indictment, and they may be considered by 
you upon that issue. 

The indictment charges a continuing conspiracy. The 
law considers that, whenever any of the co-conspirators 
does any act to effectuate the common design, the 
83 parties to the conspiracy renew, or, to speak more 
properly, they continue their agreement, and this 
agreement is renewed or continued as to all whenever any 
one of them does an act in furtherance of their common 
design. Any person, who, after a conspiracy is formed, 
and who knows of its existence, joins therein by some act 
intentionally done in furtherance of its object, becomes as 
much as party thereto from that time on as if he had 
originally conspired. 

The law regards the act of unlawful combination and 
confederac}^ as dangerous to the peace of society, and de¬ 
clares that such combination and confederacy of two or 
more persons to commit crime requires an additional re¬ 
straint to those provided for the commission of the crime, 
and makes criminal the conspiracy, with penalties and 
punishments distinct from those prescribed for the crime 
which may be the object of the conspiracy. You will 
readily understand why this is true. A conspiracy be¬ 
comes powerful and effective in the accomplishment of its 
illegal purpose, in proportion to the numbers, power and 
strength of the combination to effect it. It is also true 
that, as it involves a number in a lawless enterprise, it is 
proportionately demoralizing to the well-being and char¬ 
acter of the men engaged in it, and, as a consequence, to 
the safety of the community to which they belong. 

The burden is upon the government to establish to your 
satisfaction beyond a reasonable doubt the conspiracy as 
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charged in the indictment. The defendants, land each of 
them, have entered a plea of not guilty to the indictment, 
and on the issue thus joined the burden is upofi the govern¬ 
ment to establish by the evidence to your satisfaction be¬ 
yond a reasonable doubt every material allegation of the 
indictment. The burden of proving each defendant guilty 
as charged rests on the Government, and this j burden does 
not shift from it. | 

The court instructs the jury that tile Court has 

84 carefully examined and reviewed the evidence in so 
far as it concerns the defendants Eugene Lee San¬ 
ders and Earl Harbin, and is of the opinion that the evi¬ 
dence is not sufficient to justify a convictioiji. The jury 
will therefore find these two defendants not huilty of the 
crime charged in the indictment and return u verdict ac¬ 
cordingly. 

At this point the Court will read Instruction No. 14, 
granted at the request of the defendants Milton J. Lerner 
and Harry Kushner and which is applicable to all the de¬ 
fendants, as follows: 

“The Court instructs the jury that the accused being 
charged with crime are entitled to have the benefit of all 
the principles of law, and the rules of practice! as laid down 
by the Court, assigned to safeguard life and liberty, and, 
therefore, the jury must not regard in the ! slightest de¬ 
gree prejudicial to the defendants, the fact that their coun¬ 
sel may have entered an objection to the admission of cer¬ 
tain evidence. Such a fact is of no importance and must 
have no place or thought in the consideration; of this case; 
nor is any importance to be attached to any question asked 
by counsel which the Court did not permit to b^ answered. ’ ’ 

The Court will now read Instruction No. 8j tendered by 
the defendants, Milton J. Lerner and Harry Kushner, and 
which is likewise applicable to all the defendants, as fol¬ 
lows: 

“The Court instructs the jury that although! they may be¬ 
lieve from the evidence in this case that theije is a strong 
probability that the accused is guilty of the offense charged 
in the indictment, still, if, upon the whole evidence, 

85 there is any other reasonable hypothesis or theory 
consistent with his innocence, they cahnot find the 
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accused guilty, and this is true, although it may appear 
from the evidence that the probabilities of his guilt are 
greater than the probabilities of his innocence.” 

It is appropriate that I now read to you Instruction No. 
5, granted at the request of the defendants, Milton J. 
Lerner and Harry Kushner, and applicable to all the de¬ 
fendants, as follows: 

“The Court instructs the jury that every fact, whether 
direct or circumstantial, essential to the establishment of 
the guilt of the accused, must be proven to the satisfaction 
of the jury beyond all reasonable doubt, and any con¬ 
clusion derived therefrom must be free from doubt. And 
in this connection the jury is further instructed that con¬ 
jectures, speculations and theories, however plausible, 
ought not to be, and must not be, considered by them to 
the disadvantage of the defendant, and a reasonable doubt 
upon the whole case, or any material fact, entitles the ac¬ 
cused to a verdict of not guilty.” 

Upon the trial of a criminal case by a jury, the law con¬ 
templates the concurrence of twelve minds in the conclusion 
of guilt before a conviction can be had. Each individual 
juror must be satisfied beyond a reasonable doubt of the 
defendant’s guilt before he can, under his oath, consent to 
a verdict of guilty. Each juror should feel the responsi¬ 
bility resting upon him as a member of the jury, and should 
realize that his own mind must be convinced beyond a rea¬ 
sonable doubt of the defendant’s guilt before he can con¬ 
sent to a verdict of guiltv. 

86 The law expressly provides that no presumption 

adverse to the defendants is to arise from the mere 
fact that they do not place themselves upon the witness 
stand. The mere fact that these defendants have not 
availed themselves of the privilege which the law gives 
them, should not be permitted to be made to prejudice them 
in anv wav. The failure of the defendants to testifv is not 
a circumstance against them, and no presumption of guilt 
can be indulged in by the jury on account of such failure 
on their part. 

At this point it is proper that the Court read Instruction 
No. 11, granted at the request of the defendants, Milton J. 
Lerner and Harry Kushner and which is likewise ap¬ 
plicable to all the defendants, as follows: 
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“The Court instructs the jury that the defendants at the 
outset of this trial are presumed to be innocerit. They are 
not required to prove themselves innocent or to put in any 
evidence at all upon that subject. In considering the testi¬ 
mony in the case, you must look at that testimony and view 
it in the light of the presumption with which the law clothes 
these defendants, that they are innocent, and it is a pre¬ 
sumption that abides with them throughout thfe trial of the 
case, until the evidence convinces vou of their iguilt bevond 
all reasonable doubt, and to a moral certaintk r . The pre¬ 
sumption of innocence prevails throughout the trial and it 
is the duty of the jury, if possible, to reconcile,' the evidence 
with this presumption.” 

If, after weighing the proofs in the light of the presump¬ 
tion of innocence, you impartially and honestly entertain 
the belief that the defendants may be innocefit of the of¬ 
fense charged against them, they are entitled to the 
87 benefit of that doubt, and you should alcquit the de¬ 
fendants. It is not meant by this that the proof 
should establish their guilt to a certaintv, but merelv that 
you should not convict, unless from the evidence you find 
the defendants guilty beyond a reasonable doubt. Specu¬ 
lative notions or possibilities arising upon mere conjecture, 
not arising or deductible from the proof or from the want 
of it, should not be confounded with a reasonable doubt. 
A doubt suggested by the ingenuity of counsel, or by your 
own ingenuity, not legitimately warranted by Ithe evidence, 
or the want of it; or one born of a merciful inclination to 
permit the defendants to escape the penalty of the law, or 
one prompted by sympathy for them or thcjse connected 
with them, is not what is meant by a reasonable doubt. A 
reasonable doubt, as that term is employed in! the adminis¬ 
tration of the criminal law, is an honest, substantial mis¬ 
giving generated by the proof or the want Of it; that is, 
such a state of the proof as fails to convinde your judg¬ 
ment or conscience, and satisfy your reason Of the guilt of 
the accused. If the evidence, when carefully examined, 
weighed, compared, and considered, produces in your minds 
a settled conviction or belief of the guilt of the defend¬ 
ants—such an abiding conviction as you would be willing to 
act upon in the most weighty and important affairs of your 
own life—you may be said to be free from ahy reasonable 
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doubt, and may find a verdict in accordance with that con¬ 
viction or belief. 

You are the sole judges of the weight and credit to be 
given to the testimony of the witnesses. You ought fairly 
and impartially to consider and weigh all the testimony 
and proofs of the case. To determine the weight and 
credibilitv of the testimonv of anv witness, vou have a 
right to consider his bias or prejudice, if any is shown, his 
interest or want of interest in the result of the case, his 
intelligence and candor, and the knowledge which he is 
shown to possess touching the matters about which he 
testifies. 

88 At this point the Court will now read Instruction 
No. 2, granted at the request of the defendant, Cor¬ 
bin Shields, and which is applicable to all the defendants, 
as follows: 

“The jury are instructed that if they believe that any 
witness in the case has knowingly testified falsely as to 
any material fact upon which such witness could not rea¬ 
sonably be mistaken, then they are at liberty to disregard 
the whole or any part of the testimony of such witness.” 

Witnesses have been called in the course of the trial who 
have testified to their own participation in criminal prac¬ 
tices, two of whom, Clarke and Charteres, are under in¬ 
dictment in this court for such practices, and have pleaded 
guilty to the charges preferred against them. There has 
been criticism of the testimony of these witnesses, who are 
accomplices, and considerable discussion in argument be¬ 
fore you as to the weight to which their testimony is en¬ 
titled. The Court instructs you upon this subject that it 
is the settled rule in this country that accomplices in the 
commission of crime are competent witnesses, and that the 
Government has the right to use them as witnesses. 

It is the dutv of the Court to admit their testimonv, and 
that of the jury to consider it. It should be received with 
caution and scrutinized with care. The degree of credit 
which should be given such testimony is matter exclusively 
within the province of the jury. You may as a matter of 
law convict a person accused of a grave crime upon the 
uncorroborated testimony of accomplice, but you should 
do so only after you have carefully and cautiously scruti¬ 
nized such testimony. 
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In this case evidence has been introduced tending to cor¬ 
roborate the testimony of the witnesses Janies P. Clarke, 
Jerry Charteres and Burnette E. Dajrwell, and in 

89 determining the weight which you shall give to the 
testimony of these witnesses vou should take into 

consideration the facts and circumstances in evidence, 
which tend to corroborate them upon the material facts 
about which they have testified. If you find that they are 
substantially corroborated by independent evidence with 
respect to material parts of their testimony, you should 
then give their entire testimony such weight as in your 
opinion it deserves. 

At this point Instruction No. 16, granted at the request 
of the defendants, Milton J. Lerner and Harry Kushner, 
and which is applicable to all the defendants, is appro¬ 
priate and the Court will now read it as follows: 

“The jury are instructed that if in the opinion of the 
jury the Government has failed to establish each and every 
element necessary to establish beyond a reasonable doubt 
the guilt of a particular defendant, the verdict of the jury 
as to that defendant should be ‘not guilty’ iregardless of 
the verdict with respect to the other or others.’’ 

i 

; 

Ladies and gentlemen of the jury, this casd is important. 
It is important to the Government and it is; important to 
these defendants. All cases, particularly all criminal cases, 
are cases of importance. It is important that no defendant 
shall be convicted otherwise than in accordance with the 
law of the land and upon evidence which satisfies you of 
his guilt of the specific things upon which he!is being tried 
beyond a reasonable doubt. It is also important that the 
laws of the land, and I mean all the laws of the land, shall 
be enforced uniformly, without fear or favof and without 
bias or prejudice. You will give the defendants a trial 
according to law, and you will find them guilty only if they 
are proved guilty on the evidence here of the jcharges made 
against them; and you will not fail | to find them 

90 guilty, if under the law as I am stalling it to you 
and under the evidence as it has been produced here, 

you are thus satisfied. In the performance of that duty 

5 — 5480 a 
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there is no place for bias or prejudice, or for weakness 
or affection. 

Carefully weigh all the evidence in the case, and from 
it, under the rules of law which I have given to you, de¬ 
termine the guilt or innocence of the defendants. With 
you, and not with the Court, rests the responsibility of 
finding and determining the facts. The views of the Court 
on questions of fact are not controlling upon you. You 
have nothing to do with the case except to determine the 
single question of the guilt or innocence of the defendants. 
If you should return a verdict of guilty, the measure of 
punishment to be inflicted upon the defendants is com¬ 
mitted to the Court. 

Exception was taken to that part of the charge dealing 
with the testimony of accomplices. 

On April 28, 1931, at 5:30 P. M., the case was given into 
the jury’s hands for their consideration. At 3:40 P. M. on 
April 29th, after the jury had deliberated upon their ver¬ 
dict, the Court had the jury brought into the court room, 
and requested of the foreman whether or not they had 
arrived at a verdict. To this inquiry the foreman replied 
that the jury had not reached a verdict. The Court there¬ 
upon inquired of the foreman whether the disagreement 
of the jury was concerning matters of law or questions of 
fact. The foreman replied that they were in disagreement 
concerning a question of fact. And thereupon, of his own 
motion, the Court charged the jury as follows: 

The Court has told you that you are the exclusive judges 
of the facts and the credibility of the witnesses. The evi¬ 
dence in this case has been thoroughly and ably reviewed 
in the argument of counsel both for the Government and 
for the defendants, and the Court has instructed you as to 
the law which governs. Your only duty, as I have told you, 
is to determine the guilt or innocence of these defendants. 
This case presents no serious problem nor any serious 
difficulty. 

The only mode, provided by our constitution and 
91 laws for deciding questions of fact in criminal cases 
is by the verdict of a jury. In a large proportion 
of cases, and perhaps, strictly speaking, in all cases, abso¬ 
lute certainty cannot be attained or expected. Although 
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the verdict to which a juror agrees must, of course, be his 
own verdict, the result of his own convictions, and not a 
mere acquiescence in the conclusion of his fellows, yet, in 
order to bring twelve minds to a unanimous result, you 
must examine the questions submitted to you with candor, 
and with a proper regard and deference to the opinions of 
each other. You should consider that the lease must at 
some time be decided; that you are selected in the same 
manner, and from the same source, from which any future 
jury must be; and there is no reason to suppose that the 
case will ever be submitted to twelve jurors more intelli¬ 
gent, more impartial, or more competent to decide it, or 
that more or clearer evidence will be produced on the one 
side or the other. And with this view, it is| your duty to 
decide the case, if you can conscientiously do so. In order 
to make a decision more practicable, the lay imposes the 
burden of proof on one party or the other, in all cases. In 
the present case, the burden of proof is upojn the Govern¬ 
ment to establish every part of it, beyond a reasonable 
doubt; and if, in any part of it, you are left in doubt, the 
defendants are entitled to the benefit of the doubt; and must 
be acquitted. But, in conferring together, |you ought to 
pay proper respect to each other’s opinions, ^nd listen with 
a disposition to be convinced, to each other’s arguments. 
And, on the one hand, if much the larger number of the 
members of the jury are for a verdict of gpilty and con¬ 
viction, a dissenting or disagreeing juror should consider 
whether a doubt in his own mind is a reasonable one, which 
makes no impression upon the minds of so many of his 
fellow jurors, who are equally honest, equally intelligent 
with himself, and who have heard the same levidence, with 
the same intention, with an equal desire to arrive at 
92 the truth, and under the sanction of the same oath. 

And, on the other hand, if a majority:are for a ver¬ 
dict of not guilty or acquittal, the minority ought seriously 
to ask themselves, whether they may not reasonably, and 
ought not to doubt the correctness of a judgment, wdiich 
is not concurred in by most of those with yhom they are 
associated; and distrust the weight or sufficiency of that 
evidence which fails to carry conviction to! the minds of 
their fellows. It would be most unfortunate if these par¬ 
ties, the Government on the one hand and the defendants 
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on the other, should be subjected to the necessity of another 
trial such as we have undergone here with all its attendant 
expense. 

Now retire to your jury room and further consider this 
case, and guided solely by the law and the evidence and 
no other consideration, return a true verdict as your oath 
requires, if you can conscientiously do so. 

And thereupon counsel for the defendants objected to the 
giving of this charge, which objection was overruled and 
an exception duly noted by the Court upon its minutes. 

Thereupon, the jury retired again to deliberate, and 
thereafter, at 10:30 P. M., the Court had the jury brought 
back into the court room and again requested the foreman 
as to whether or not they had reached a verdict, to which 
the foreman replied that they had not; and thereupon, the 
Court asked the foreman if there was any prospect or like¬ 
lihood of agreement, to which the foreman replied that there 
was; and thereupon, the jury again retired to the jury room 
to consider of their verdict, and returned at 12:45 A. M. 
on the following day (Thursday, April 30, 1931) and an¬ 
nounced that they had agreed upon their verdict, finding 
each of the defendants, except the defendant Ida Mendel- 
son, guilty as indicted “with a recommendation of 
leniency”. 

93 And the defendants, Milton J. Lerner and Harry 
Kushner, now tender this their Bill of Exceptions 
herein, which they pray may be signed, sealed, enrolled and 
made a pai^t of the record in this case nunc pro tunc this 
3rd day of August, 1931, which is accordingly done. 

Given under my hand and seal the day and year afore¬ 
said. 

0. R. LUHRING, [seal.] 
Associate Justice , Supreme 
Court , District of Columbia. 

T. MORRIS WAMPLER, 

T. MORRIS WAMPLER, 

Attorney for Defendants Milton J. 

Lerner & Harry Kushner , 

Peoples Life Ins. Bldg. 

OK as far as it goes. 

Jn. J. WILSON, 

Asst. U. S. Atty. y D. C. 
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94 In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

! 

i 

l 

No. 49614. 


United States 


vs. 


Alfred George Mendelson, Roy Beasley, Hai^ry Kushner, 
Corbin Shields, Milton J. Lerner, Roy Ahern, Thomas 
McNichols, Andrew LaBolo, Jack Baum, Defendants. 

Bill of Exceptions . 


Be it remembered that this cause came on to be tried 
before Justice Oscar R. Luhring, Associate Justice of the 
Supreme Court of the District of Columbia, sitting in Crim¬ 
inal Court #3, and the United States was represented by 
Messrs. James R. Kirkland and John J. Wilson, Ass’t U. S. 
Attorneys, and the defendants, Mendelson, Ahern and Mc¬ 
Nichols, were represented by E. Russel Kelly, and Myron 
G. Ehrlich, Esqs., the defendant Shields, by James A. 
O’Shea, Esq., and the defendant Jack Baum by Charles E. 
Ford, Esq. And thereupon in the presence of the jury and 
over the objection and exception of the defendants, the 
defendants, James C. Clark, Mrs. Nettie Clark, Jerry 
Charteres and Mrs. Charteres, announced in open court 
that they desired to withdraw their pleas of not guilty 
theretofore made and entered pleas of guilty to the in¬ 
dictment. 

95 Thereupon the Government, to maintain the issues 
on its part joined, called as a witness James Clarence 
Paul Clarke, who testified upon direct examination that 
prior to the first of January, 1930, he lived at No. 11 
Lowden Avenue, Edmonston, Maryland, with his wife and 
two children and with Earl Harbin, one of the defendants 
named in this indictment; that on or about January 15, 
1930, he moved to No. 15 Franklin Street, in the same 
place; that sometime prior to the last mentioned date he 
was in the store at 3442 Fourteenth Street, Northwest, 


i 
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when he saw therein Roy Beasley, ‘ 4 Bozo” Ahern, and 
Alfred Mendelson. At this point in the witness’ examina¬ 
tion he pointed out the defendants Ahern, Mendelson, Mrs. 
Mendelson, Croghan, Lebolo (designating him as Andrew), 
Kushner, McNichols (calling him Tom), and Harbin. The 
witness on this occasion was not able to point out from 
among the defendants Roy Beasley. 

The witness further testified that on the occasion of his 
visit to the store at 3442 Fourteenth Street, Northwest, he 
talked to the defendant Alfred Mendelson, telling him that 
he was out of work; that thereupon witness and Mendelson 
went around to the defendant Lerner’s home at 1439 Spring 
Road, Northwest; that this occurred in December, 1929, 
prior to Christmas; that the witness and Mendelson went 
into apartment 105 where Mendelson introduced the wit¬ 
ness to Lerner; that upon that occasion Jake Skulsky and 
Lerner’s wife were there and that it was the first time that 
witness had seen any one of them; that Mendelson intro¬ 
duced the witness to Skulsky; that Lerner wanted to know 
what the witness was doing and the witness replied that 
he was out of work and was looking for work, whereupon 
Lerner told the witness that he would give him a job work¬ 
ing for him. Lerner further informed the witness that he 
wanted him to live in a house for him which he was going to 
rent and use as a 4 ‘drop”, that is a place in which to store 
alcohol; that he wanted to have someone living in the house. 
In the course of the conversation between the witness and 
Lerner the witness consented to occupy the house 
96 and Lerner agreed to pay him a good salary but he 
did not state any figures. 

The witness further testified that on the following day he 
again saw Lerner at his apartment and on that occasion 
Harry Kushner, Jake Skulsky, and several other people 
were there.' Whereupon the witness was asked the follow¬ 
ing question, “Did you have any conversation with Lerner 
in the morning when you first went there?” To which he 
answered, “I did.” Whereupon the witness was asked 
“Tell us, please, what was said.” Thereupon Mr. Kelly 
objected to this conversation as being out of the presence 
of the defendants whom he represented and requested the 
Court to instruct the jury that insofar as the defendants 
whom he represented were concerned (the witness not hav- 
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ing said that they were present to hear the conversation) 
anything that may have taken place could not be binding 
upon them. The Court replied that the objection at that 
time was more or less premature and he id not care to 
instruct the jury to that effect until all the evidence was in. 
Whereupon such evidence was admitted subject to a motion 
to strike out later on. 

The witness further testified that Lerner informed him 
on that occasion that he was not going to use jthe house for 
a ‘ ‘ drop ’ 9 but that he wanted to take a house ^,nd put a still 
in it; that he inquired of witness if he knew a good place 
out in Hyattsville; thereupon witness, Lerner, Kushner, 
Lerner, and Skulsky drove out to Hyattsvillq and selected 
a house numbered 15 Franklin Street, East Hyattsville, 
which was listed for rent by a real estatd man named 
Rogers. Thereupon the witness was asked as to the terms 
of the rental, to which question the defendants then and 
there objected upon the ground that the lease 'itself was the 
best evidence, the objection was overruled, and an excep¬ 
tion noted by the defense. The witness ansvrered that the 
house was rented in his own name and that the monthly 
rental was one hundred dollars. 

The witness further testified that the next day the de¬ 
fendant Lerner gave him one hundred dollars to pay the 
rent and that he took that sum to the agent; that 
97 the house was described as a large white house con¬ 
sisting of two stories with a large cellaif and a garage 
built into the cellar; that about the tenth of January, 1930, 
his family and Earl Harbin, who was a roomer and boarder 
in his household, moved into No. 15 Franklin Street, East 
Hyattsville, Maryland. That shortly after }ie moved into 
this house he again saw the defendant Lerner at 1439 
Spring Road, Northwest, and that Jake Skul$ky and Kush¬ 
ner were there at the same time making arrangements to 
move a still out to the house; that a truck drcjve up in front 
of Lerner’s apartment and the witness was! instructed by 
Lerner to drive it out to No. 15 Franklin Street; that the 
witness made two trips with the truck to No. 15 Franklin 
Street on that occasion, transporting therein parts of a 
still consisting of three pieces of a colump, a defecator, 
cooler, boiler, fixtures, piping and fittings;! that Skulsky 
and Kushner followed the witness in an Oakland sedan and 
assisted him in unloading the parts of the still and putting 
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them in the cellar; that the three of them installed the still, 
a hole being dug in the cellar and one being cut through the 
first floor; that Skulsky informed the witness that Kushner 
was a steam fitter and plumber and knew how to fit the 
pipes up and that he, Skulsky, was a cook, that is, that he 
operated the still. 

Witness further testified that the still was installed 
about the twentieth of January, 1930, and that on several 
occasions Letner came out and looked around to see if 
everything was all right; that the second week that witness 
had been working for Lerner he was paid fifty dollars by 
Lerner for a week’s salary; that along about the first of 
February the still started operating, perfume, hair tonic, 
and disinfectant being run through the still and alcohol 
being drawn off therefrom. 

The witness further testified that he made an average of 
two trips a day to Washington, six days a week, in a G. M. 
C. truck to obtain drums containing the liquid that was 
placed in the still; that Lerner gave the witness orders to 
meet Kushner at Third and L Streets, N. E.; that 
98 the witness would drive there in the truck where he 
would be met by Kushner who sometimes would be 
driving an Oakland sedan and other times a Chevrolet 
coupe; that Kushner would take the truck from the witness 
and would drive off returning in about half an hour with 
seven steel, fiftv to fiftv-five gallon drums in the truck; 
that witness would take the truck from Kushner and drive 
it back to No. 15 Franklin Street where he would transfer 
the contents of the drums to a five hundred gallon kettle 
which formed part of the still; that Lerner had instructed 
the witness that if he were caught bringing the drums out 
to say that he was hauling them for the Kaw Products 
Company of Philadelphia. The vritness further testified 
that the disinfectant or hair tonic or perfume which was in 
the drums varied in color, some being blue, and other- dark 
green; that when they completed the distilling process per¬ 
fectly white alcohol would come out; that the alcohol which 
was recovered represented about four-fifths of the disin¬ 
fectant that had been put in the still. 

The witness described the truck which he drove as hav¬ 
ing had the words “Sauber, Florist” painted thereon: that 
by direction of the defendant Lerner who provided him 
with the money therefor he painted the truck a dark green. 
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The witness further testified that the still vfas operated 
at No. 15 Franklin Street for about a month;!that Lerner 
introduced Nathan Cosman to him and told him that Cos- 
man was his partner and that he owned half of; everything; 
that Sam Glasser and Maurice Glasser would;come out to 
the house in a black Packard sedan bearing Maryland tags 
and haul alcohol awav; that the car would hold around 35 
to 40 five-gallon cans of alcohol; that the Glassers would 
make between three and five trips a day sometimes taking 
away 20 cans and other times between 35 and 40 cans. 

The witness further testified that his duties around the 
still were to fire the boiler and help to fill thje five-gallon 
cans with the alcohol which was drawn from a finishing 
tank attached to the still; and that Skulsky operated the 
steam fittings and valves; and that on variops occasions 
the defendants Lerner, Kushner and Mendelson com¬ 
municated with him at No. 15 Franklin Street by 
99 telephone. 

The witness further testified that they had trouble 
with the sewerage connection at No. 15 Franklin Street 
and sometimes the steam would penetrate the ground for 
four or five squares to a height of four or five feet; that 
this made it necessary for them to move the still, w r hich 
they did on or about the 15th of March, 1930, to Lincoln 
and Arthur Streets, Eiverdale, Maryland, which was about 
a mile up the road; that Kushner, Skulsky and the witness 
dismantled the still and transported it on aj truck up to 
the Lincoln and Arthur Street house w 7 here it took them 
about a week and a half to install the still, it being necessary 
to cut a hole in two floors of that house for the columns of 

i 

the still to go through; and that the house at No. 15 Frank¬ 
lin Street was then used for a “drop”. 

In regard to the five-gallon cans in whicli the alcohol 
was poured the witness testified that he got the empty cans 
from the W. B. & A. warehouse at 15th and H Streets, 
Northeast, consigned to the Murry Bottle and Supply Com¬ 
pany, which company he knew to be operated by the de¬ 
fendant Alfred Mendelson; that the defendant Lerner 
would give him the money for the cans and tpat he would 
load them on the truck and transport them |to the house 
where the still was located. The witness further testified 
that he also transported these five-gallon cahs containing 




74 


A. G. MENDELSON ET AL. VS. 


alcohol to Washington, taking them in the G. M. C. truck 
that he knew to be owned by Lerner, to 1004 Quebec Street, 
Northwest, where he would see the defendant Kushner 
and where he would unload them and put them in the 
cellar; that he would do this a couple of times a week; 
carrying 100 to 150 cans on each trip; that the defendant 
Kushner would haul some of the alcohol from No. 15 Frank¬ 
lin Street into his house at 1004 Quebec Street, Northwest, 
in a Chevrolet coupe. 

The witness further testified that the still was operated 
at Lincoln and Arthur Streets for about two weeks from 
the 15th of March, the place being raided on the 2nd of 
April; that shortly before that date someone came to the 
door of the house and from his actions the witness and 
Skulskv and Kushner suspected him to be a revenue man; 

that thereupon the witness told Lerner about it and 
100 Lerner came out to the house and they talked the 
matter over and decided that the best thing to do 
was to dismantle the still; that thereupon at the direction 
of Lerner the witness took the three pieces of the column, 
the defecator and the cooler down to a house numbered 44 
Wells Avenue, Hyattsville, Maryland, and occupied by 
Inez and Earl Kennedy and stored it in the cellar. 

The witness further testified that on or about the middle 
of March, 1930, he had occasion to be in room No. 1013 of 
the Ambassador Hotel, and that in that room on that 
occasion were also Sam and Maurice Glasser, Nathan 
Cosman, and Jake Lerner; that a discussion arose as to a 
shortage of approximately twenty cans of alcohol. 

The witness further testified that the defendant Croghan 
talked to witness about furnishing alcohol to him, and wit¬ 
ness replied that he would have to see Lerner, as he (wit¬ 
ness) had nothing to do with selling the stuff. Whereupon 
the witness was asked the following question, “Did you 
ever talk to Corbin Shields about the same matter V\ and 
the witness replied, “Yes.” The witness was then asked 
as to when and where he had talked to Shields and he 
answered, “That was not in this case.” Whereupon coun¬ 
sel for the defendant Shields asked that the jury be in¬ 
structed to disregard such questions so far as Shields was 
concerned and moved to withdraw a juror. The Court 
overruled the motion of counsel for the defendant Shields, 



THE UNITED STATES. 


75 


i 


whereupon the defendant Shields duly excepted, which ex¬ 
ception was thereupon noted by the Court upon its minutes. 

The witness further testified that while the j still was in 
operation at Lincoln and Arthur Streets he continued to 
haul the drums of disinfectant and perfume from Wash¬ 
ington and that he knew that the drums were stored in a 
terminal warehouse at First and K Streets or j Second and 
K Streets; that in a day’s operation of the still!there would 
be run off around 80 or 90 five-gallon cans of alcohol. 

The witness further testified that during the year 1930 
his wife owned a Ford sedan automobile bearing D. C. tags 
K-4009; that Earl Harbin owned a Chevrolet coach 
101 in 1930 bearing Maryland tags but he did not know 
the number on the tags; that the G. M. C. truck 
originally bore D. C. tags No. C-6060 but that he removed 
those tags from the truck and placed thereon Maryland 
tags which had been issued for his own Chevrolet sedan; 
that he saw at the still on various occasions la Chevrolet 
coupe wfith D. C. tags N-4240, which car was owned by the 
defendant Lerner “so far as I know” and whs driven by 
Lerner, Kushner and the witness; that he also j saw an Oak¬ 
land sedan at the still which was owned by Lerner and 
which was driven by Kushner, Lerner and !the witness. 
That he saw the defendants Lerner, Kushner and Skulsky 
together both at the No. 15 Franklin Street bouse and at 
Lincoln and Arthur Street- house on several occasions 
while the still was being operated discussing the operation 
of the still. 

The witness further testified that Sam iGlasser and 
Maurice Glasser were from Pikesville, a suburb of Balti- 

7 j 

more, and that Lerner was from Baltimore; that Lerner 
told him that he and Cosman were partners, the former 
tending to the still part of the business and th£ latter tend¬ 
ing to getting rid of the alcohol. 

Upon cross-examination the witness testified that at no 
time did he see the defendants Lebolo, Mendelson, Ahern, 
or Mrs. Mendelson at the two houses in Maryland; that he 
never saw the defendant Alfred Mendelson tbke any pack¬ 
age from out in Maryland; and that at no time did any of 
the five aforementioned defendants have anything to do 
with the operation of any still in Maryland or with the 
renting of any house there. 
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The witness further testified upon cross-examination 
that he never received any compensation from the defend¬ 
ant Beasley; that he never saw the defendant Beasley at 
either of the houses in Marvland; that he first saw Beaslev 
in Mendelson’s store on Fourteenth Street; that he had 
also seen him in apartment 105 of 1439 Spring Road; that 
he never saw the the defendant Beasley hauling loads of 
alcohol from Maryland into the District of Columbia. At 
this point the witness was asked if he could pick the de¬ 
fendant Beasley out of the group of defendants sitting in 
the courtroom and he replied that he could and 
102 thereupon put his hand on Beasley’s shoulder. 

When asked why it vras that he was able to do this 
when he had previously failed, the witness replied that he 
was not used to being in a fix like this and that he had been 
so upset he had not been able then hardly to see anybody, 
and that he did not want to say that the man who he 
thought was Beasley actually was Beasley until he was 
sure of it. 

The witness further testified upon cross examination that 
he had not been promised any leniency by pleading guilty; 
that after he told the Assistant United States Attorney in 
the early part of March, 1930, that he intended to plead 
guilty, he did not tell him anything different later on; that 
witness 9 mother had told him that the only thing to do was 
to tell the truth—that it was the easiest way out; that no 
one suggested to him that he would receive a lighter punish¬ 
ment by pleading guilty; that his mother who was a police¬ 
woman did not suggest to him, nor did anyone else, that he 
would have a good chance for probation in the event of a 
plea of guilty; and that his mother had told him that he 
would be better off if he would plead guilty. 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Herbert R. John¬ 
son, who testified upon direct examination that he is at¬ 
tached to the Deputy Prohibition Administrator, Fourth 
District, and that his title is Prohibition Agent; that in the 
month of November, 1929, he w^as attached to the Special 
Agents, Bureau of Prohibition; Washington, D. C.; that on 
the 26th day of November, 1929, he Had occasion to go to 
the premises 3442 Fourteenth Street, Northwest, in com¬ 
pany with Special Employee Butts and a man named Bing- 
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ham; and that upon that occasion he saw the defendant 
Alfred G. Mendelson and several other men whom he did 
not know; that Bingham introduced Butts and the witness 
to Mendelson, telling Mendelson that the witness’ name 
was Jenkins and that the witness and Butts waited to get a 
half a gallon of alcohol; the price being agreed upon as 
six dollars; that Mendelson asked Bingham, Butts 
103 and the witness to meet him at the comer of Thir¬ 
teenth and Fairmont Streets, Northwest; that the 
three of them met Mendelson at the appointed place and all 
of them proceeded to in front of 1320 Fairtnont Street; 
that Mendelson lifted a five-gallon tin can out of the rear 
of the maroon Ford coupe that he had been driving and 
took it in the premises 1320 Fairmont Street; jthat the wit¬ 
ness gave Bingham six dollars and Bingham followed 
Mendelson into the premises just mentioned; and that 
shortly thereafter Bingham delivered a jar of alcohol 
wrapped in a brown paper sack to the witness. The wit¬ 
ness further testified that he and Butts tasted and smelled 
of the contents of the jar and that in his opinion it was 
alcohol. A Jar was shown the witness which' he identified 
by his initials as being the jar just referred tjo and it was 
marked “U. S. Exhibit No. 1 for identification”. The wit¬ 
ness testified that he took the jar of alcohol to the Chief of 
Special Agents, Warren A. Heddons; that he thereafter got 
the jar from Heddons and took it to the! Government 
Chemist. 

The witness further testified that on the 124th day of 
January, 1930, he had occasion to go to Murry’s Bottle and 
Supply Store at 3442 Fourteenth Street. The witness de¬ 
scribed this store saying that the show windo\ir was usually 
decorated with various kinds of malts, hops, extracts, bar¬ 
rels, kegs and bottles and various other paraphernalia for 
bottling liquids; that on the shelves of the stdre were vari¬ 
ous sorts of malts, extracts, hops, and bottle paraphernalia, 
cappers, corks, kegs, jars, jar rings and topte; that there 
were also on the shelves empty half-pint, pilit, and quart 
bottles of different shapes and sizes and also gin extract 
and rye extract. The witness further testified that on the 
occasion of his visit to the store on January 24, 1930, he 
saw Roy Beasley and Roy Ahern, both of whom he pointed 

out in the courtroom; that he asked for Alfred Mendelson 

7 ; 
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and was told by Beasley that he had not been around the 
place for a couple of days; that witness stated to Roy 
Beasley that he wanted to buy some alcohol from Mendel- 
son; that Beasley thereupon gave witness a tele- 
104 phone number which he called and Mendelson an¬ 
swered the phone; that he identified himself to 
Mendelson over the telephone and was told to wait at the 
store; that shortly thereafter a man known as * 1 Country’’ 
John Dugan who worked for Mendelson came in the store 
to get some jars; that Roy Beasley pointed the jars out to 
Dugan and told him that he had better take quite a few of 
them with him; that Beasley pointed out witness to Dugan 
and witness was told by Dugan to meet him at the corner 
of Newton Street and Holmead Place, Northwest; that wit¬ 
ness proceeded to the place mentioned and Dugan drove up 
in a Ford coupe bearing license plates No. D. C. N-1414; 
that Dugan delivered a half gallon jar of alcohol to witness 
and witness tendered Dugan a twenty dollar bill; that 
Dugan could not change the bill and so they drove to the 
rear of an apartment house on Spring Road where Dugan 
sounded his horn and called for Mendelson; that Mendelson 
appeared at the wdndovr and changed the twenty dollar bill, 
handing fourteen dollars back to the witness. The vritness 
was shown a jar partly filled with a liquid which he identi¬ 
fied by his initials thereon as being the jar just referred to 
and it was marked “U. S. Exhibit No. 2 for identification”. 
The witness further testified that he turned this jar over to 
Special Agent Heddons and that he later got the jar from 
him and took it to the Government Chemist; that directly 
after he got the jar from Dugan he tasted and smelled of its 
contents and in his opinion it was alcohol. 

The witness further testified that on February 19, 1930, 
while he was in the store at 3442 Fourteenth Street, North¬ 
west, in company with Roy Ahern he saw the defendant 
McNichols drive by in a Chevrolet coupe bearing license 
No. D. C. N-4240; that Ahern informed witness that Mc¬ 
Nichols v’as trying to get some w t ork; that on February 20, 
1930, witness was again at Mendelson’s store and again 
saw Roy Ahern there; that Ahern told witness that Tommie 
had secured a job with Mendelson and that 44 Country” 
Dugan had been fired as Mendelson had caught him steal¬ 
ing alcohol; that on that occasion he saw the Ford coupe 
which had formerly borne license plates No. D. C. N- 
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1414 and observed that the tags had changed to D. 

105 C. 6721. I 

The witness further testified that on February 25, 
1930, he was again in Mendelson’s store and at that time 
there were present the defendants Mendelson, Beasley, 
Ahern, Baker, Croghan, and Lerner. The witness pointed 
out in the courtroom the defendants Baker, Qroghan, and 
Lerner. The witness further testified that on that occasion 
Mendelson answered the telephone, Adams 1803, which had 
recently been installed in the store and which was in ad¬ 
dition to a phone in a booth, the number of which was 
Columbia 8700; that after talking on the telephone Men¬ 
delson told McNichols that Corbin Shields ordered two 
cans (at this point the witness pointed out Corbin Shields 
in the courtroom); that Mendelson told McNiihols to take 
two cans over to Corbin, whereupon McNichols left the 
store; that thereupon Mendelson announced to those re¬ 
maining in the store that he was out of alcohol and he 
asked Lerner to call Baltimore in reference to getting 
some alcohol in; that Lerner went to the telephone and 
called Pikesville 163 and after he obtained the connection 
he remarked into the telephone that the stuff must come 
over today, and to wait for nothing but to send it over 
immediately. 

The witness further testified that on February 27, 1930, 
he was again in the bottle store and on that occasion he 
asked the defendant Ahern how to make gin* and the de¬ 
fendant Ahern described the process to hiiii; that later 
on that same day Ahern, Beasley, Mendelson! and the wit¬ 
ness were in the store together and the witness told Men¬ 
delson that he would like to have another half gallon of 
alcohol; that Mendelson replied that McNichols would get 
it for him just as soon as he could; that shortly thereafter 
McNichols came into the store and witness told him that 
he had ordered alcohol from Mendelson; that McNichols 
thereupon left the store and returned in about three quar¬ 
ters of an hour with a half gallon jar wrapped in a paper 
bag, which he delivered to the witness in the presence of 
Beasley who told witness that he should h|irry and get 
that stuff out of the store; that witness paid McNichols 
six dollars for the jar, also in the presence of Beas- 

106 ley, from whom the witness at the same time pur¬ 
chased a dozen pint bottles and some gin essence; 
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that the money for the bottles and essence was placed by 
Beasley in the cash register in the store. The witness 
was shown a jar containing a white liquid which he iden¬ 
tified by his initials thereon and it was marked “U. S. 
Exhibit No. 3 for identification”. The witness further tes¬ 
tified that he took the jar to Special Agent Heddons; that 
thereafter he got the jar from Heddons and took it to the 
Government Chemist; and that directly after receiving the 
jar from McNichols he tasted and smelled of its contents 
and in his opinion it was alcohol. 

The witness further testified that on March 3, 1930, he 
again was in the bottle store and on that occasion he 
saw there the defendant Beasley and a man named Spike 
Kelly; that Kelly took out a roll of bills, counted some 
of them, and handed thirty-five dollars to Beasley, telling 
him that he would like to have four; that Beasley put the 
money in his pocket and telephoned Adams 2603, remark¬ 
ing into the telephone to let Spike have four of that stuff 
when he calls. The witness further testified that on the 
same date he overheard a conversation between Jake 
Skulsky and Mendelson in which Skulsky was complain¬ 
ing about some money that was due him and that he 
wanted Mendelson to help him collect it; that on that same 
occasion Mendelson was talking over the telephone and 
after he finished he told McNichols to deliver alcohol to 
two addresses and McNichols immediately left the store. 

The witness further testified that on March 4, 1930, he 
again was in the store and on that occasion there were pres¬ 
ent the defendants Beasley, Mendelson and McNichols; 
that three telephone calls were received while he was 
there at that time; that Beasley answered the phone on 
one occasion and after he finished talking he told Mc¬ 
Nichols to deliver a can of 4 ‘A” to a certain address; 
that on the other two occasions when the telephone rang 
Mendelson answered the phone and thereafter directed 
McNichols to deliver two cans of alcohol to a certain ad¬ 
dress; that thereupon the defendant McNichols left the 
store and drove away in the Ford coupe which had pre¬ 
viously borne license plates No. 6721 but which on 
107 this particular date carried license plates D. C. 
S-1987. 

The witness further testified that on the 14th of Febru¬ 
ary, 1930 he was again in the bottle store and in the after- 



THE UNITED STATES. 


81 


noon of that day he and the defendants Ahern and Mc- 
Nichols were the only ones there; that witness told Ahern 
that he wanted a pint of rye whiskey; that Ahern tele¬ 
phoned Columbia 7458 and asked for Jerry land when he 
hung up he informed witness that it would; be over in a 
few minutes; that shortly thereafter a man whom wit¬ 
ness later learned to be John A. Fentress, jand who was 
called “Doc” by Ahern came in and delivered a bottle 
of colored whiskey labelled “Old Schenley Rye” to wit¬ 
ness who paid him $2.50 in the presence of Ahern who 
told the witness that the regular price was; three dollars 
but that he could get it for $2.50. The witness was shown 
a bottle containing a liquid which he identified by his 
initials thereon as being the bottle just referred to and 
which was marked “U. S. Exhibit No. 4 for identifica¬ 
tion”. The witness further testified that the defendants 
Ahern and McNichols and he had a drink fpom the bottle 
and that he thereafter delivered the remaining contents 
of the bottle and the bottle itself to Special Agent Hed- 
dons; that he thereafter got the bottle from! Heddons and 
delivered it to the Government Chemist; and that in his 
opinion the contents were whiskey. 

The witness further testified that on Mapch 8, 1930, he 
was again in Mendelson’s store at a time! when a Ford 
coupe bearing D. C. tags P-8331 drove up in front; that 
a man unknown to witness entered the store and asked 
Mendelson to let him have a can of alcohol; and Mendel- 
son replied that he only had four gallons and a half which 
the customer agreed to take and thereupon Mendelson di¬ 
rected McNichols to get it; and that the pustomer paid 
Mendelson some money for the alcohol. The witness fur¬ 
ther testified that on the same occasion Corbin Shields 
came into the store and asked the defendant Beaslev to 
let him have two and Beasley replied “All right”; that 
thereupon Beasley telephoned Adams 2963 and remarked 
into the phone to let Corbin have two when he comes up 
after it; and tliat no money was paid by Shields to Beasley 

on that occasion. 

108 The witness further testified that on March 12, 

1930, he again was in Mendelson’s store on Four¬ 
teenth Street when a man unknown to witness entered the 
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store and handed a package to the defendant Mendelson; 
that when Mendelson opened the package witness saw that 
it contained a number of fake Government revenue stamps; 
that the witness overheard a conversation on that occasion 
between Mendelson and the man unknown to the witness in 
which Mendelson remarked that the unknown man had 
taken Dolly Smith, one of his best customers, away from 
him; that the man stated to Mendelson that he thought 
Lerner and Cosman and Mendelson had a cooking plant of 
their own, to which Mendelson replied that they had had 
one but that there wasn’t much to it at that time. After 
the man left Mendelson told the witness that he was going 
to try to make arrangements with him so that he might get 
alcohol for $4.25 a gallon. 

The witness further testified that on March 13, 1930, he 
was again in the bottle store and on that occasion there were 
present Lerner, McNichols, Beasley, Croghan, and a man 
named Steve; that on that occasion the witness answered 
the telephone in the store twice, the first time being when 
a man named Parker ordered a can of “A” and the other 
time being when someone stated that Nathan was going to 
bring up some empty five-gallon cans; that sometime later 
on the same day a Packard sedan bearing Maryland tags 
295596 operated by Sam Glasser drove up loaded down 
with empty five-gallon tin cans smelling strongly of alcohol 
which were taken out of the automobile and stored in the 
rear of 3442 Fourteenth Street. The witness further testi¬ 
fied that on this occasion Mendelson attempted to engage 
the man named Steve and the defendant Croghan to run 
some alcohol from Baltimore to Washington and both these 
declined to do this. 

The witness further testified that on March 18, 1930, he 
was again in the bottle store and on that occasion he saw 
the defendants Jerry Charteres and Eugene Sanders in the 
store together with the defendants McNichols and Beasley; 

that at that time the defendant Charteres ordered 
109 a can of alcohol from Beasley but the witness did 
not recall anything further about this transaction. 

The witness further testified that on the 19th day of 
March, 1930, he was again in the bottle store at which time 
he saw there the defendants Lerner, Mendelson and Beas¬ 
ley ; that Lerner telephoned Adams 2349 and left a message 
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to tell Nathan to call him at Adams 1803 if he should come 
in that afternoon; and that during that afternoon be ob¬ 
served the defendants Mendelson, Lerner and Beasley play¬ 
ing pinochle. 

The witness further testified that on March 20, 1930, he 
was again in the bottle store and at that time he saw the 
defendants Lerner, Mendelson and Beasley there; that he 
overheard the defendant Beasley telephone; Adams 2693 
and directed the party at the other end of the phone to let 
Spike have two of that stuff when he called for it. The 
witness further testified that on that same occasion he 
overheard a conversation between the defendants Mendel¬ 
son and Lerner in which the former told the latter that he 
was short of alcohol and Lerner replied that he could not 
help it as he could do nothing for him at that time; that 
thereupon Mendelson endeavored to borrow! some alcohol 
from the defendant Croghan and from Dolly Smith, but 
without success. 

The witness further testified that on Marcjh 21, 1930, he 
saw a Ford roadster bearing Maryland tags 120495 come 
up in front of the store on Fourteenth Street; that a man 
unknown to the witness who drove up in the automobile 
came in and talked to the defendant Beasley; that after he 
had left the defendant Beasley informed the witness that 
the man was “tripping’’ from Baltimore.; The witness 
further testified that later on the same day;the defendant 
Mendelson told the defendant McNichols hnd witness to 
make a delivery to an address on Nineteenth Street; that 
McNichols and the witness drove away in the Ford coupe 
bearing D. C. tags S-1987 and drove to the rear of 1439 
Spring Koad; that McNichols got out and invent into the 
apartment house and returned shortly carrying two half 
gallon jars in a paper bag; that the witness delivered one 
of these jars to a woman at an address ,on Nineteenth 
Street, receiving nine dollars in payment therefor. 
110 The witness further testified that onj the same day 
he was present at the bottle store when a man by 
the name of Donnelly ordered two gallons of alcohol from 
Mendelson; that shortly thereafter Mendelsoh came into the 
store and informed Donnelly that the stuff was out in the 
car; that Donnelly left the store, took two packages from 
the Ford coupe bearing license plates D. C. Sfl987, and went 
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away. The witness further testified that on this same occa¬ 
sion he overheard Eugene Sanders order one five-gallon 
can of alcohol from the defendant Mendelson; that he saw 
Corbin Shields in the store on that day and heard him order 
two cans of “A” from Mendelson; and that except for 
some conversation regarding a bull puppy which Shields 
had with him on that occasion the witness recalled no fur¬ 
ther incidents. 

The witness further testified that he was again in the 
store on Fourteenth Street on March 22,1930, when he saw 
the defendants Beasley and Mendelson there; that a man 
by the name of Radio Jack came in and bought some fake 
Government revenue strip stamps from Beasley. 

The witness further testified that on March 26, 1930, he 
saw the defendants McNichols, Beasley, Baum, Croghan 
and Baker at the bottle store in company with a man named 
Danny who was endeavoring to interest Beasley in some 
“Golden Wedding’’ rye whisky which Danny stated was 
straight from Niagara and was uncut; that Beasley replied 
that he could not use any of it as he had enough original 
on hand; that witness recalled that Beasley tasted of a pint 
bottle which Danny had with him as did several of the 
others. 

The witness further testified that on March 27, 1930, he 
was at the bottle store in the morning and no one was there 
except the defendant McNichols; that when the defendant 
Mendelson came into the store McNichols informed him 
that he had received two orders for alcohol and left the 
store to make delivery. 

The witness further testified that on March 28, 1930, he 
was again in the bottle store when the defendant Beasley 
told the defendant McNichols to take a can to Tony and 
also when the defendant Mendelson told the defend- 
111 ant McNichols to take one over to Jerry. 

The witness further testified that on March 29, 
1930, he was again at the bottle store on Fourteenth Street 
at a time when the defendants Beasley, Baum, Croghan, 
Sanders, McNichols and Ida Mendelson were present; that 
the defendant Alfred Mendelson was in Chicago at the time; 
that McNichols had informed the witness that they were out 
of alcohol; that shortly after noon the witness observed a 
Lasalle roadster bearing Maryland tags coming west on 
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Newton Street and thereupon Beasley who also saw the 
Lasalle informed McNichols that there was his stuff and 
that he had better go show the man where to put it; that by 
this time the Lasalle Boadster had parked on the opposite 
side of the street from the store and that the driver had 

I 

gotten out and started across to the store; that McNichols 
left the store and met the man about the middle of the street 
and the two of them got in the Lasalle automobile and drove 
off; that about the same time the witness observed Special 
Agents Heddons and Martin coming up Newton Street to¬ 
ward the store in a Ford coupe; that Eugene Sanders also 
saw this coupe and that he told those present that the occu¬ 
pants thereof were Federal men and that he had seen the 
car operated in that vicinity for the last week or ten days; 
that the Ford coupe then turned to follow the Lasalle 
roadster and as it did so the defendants Baum and Croghan 
rushed out of the store, the former saying i to the latter, 
44 Come on, let’s go see what is going to happen”; that as 
the defendants Baum and Croghan left the stdre the defend¬ 
ant Beasley remarked that if the Ford coupe tries to inter¬ 
fere with Lasalle Baum and Croghan will take care of 
the Ford coupe; that after they left Beasley went to the 
telephone booth and shortly returned informing the witness 
that he had just called up some friends to tip them off that 
Federal men were working in this vicinity. | The witness 
further testified that on the same date several telephone 
calls were received over Adams 1803 whi<?h phone was 
known to all the defendants whom the witnesb saw there as 
the “alky” phone; that on that same occasion he recalled 
that the defendant McNichols was directed to make 
112 several deliveries, one being to Eugene Sanders. 

The witness further testified that on t^is same occa¬ 
sion he ordered a half gallon of alcohol from! the defendant 
McNichols; and that later on the same day the witness ob¬ 
tained the alcohol which he had ordered ftom the Ford 
coupe bearing license No. S-1987 and paid six dollars to Me- 
Nichols therefor in the presence of Ida Mendelson and the 
defendant Beasley. The witness was shown; a jar contain¬ 
ing a liquid which he identified by his initials thereon as 
being the one just referred to and which was inarked “U. S. 
Exhibit No. 5 for identification.” The witness further tes¬ 
tified that he tasted and smelled of the contents of the jar 
and in his opinion it was alcohol; that he denvered the jar 
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to Special Agent Heddons and later got the jar from him 
and delivered it to the Government Chemist in the Treasnrv 
Building; and that the top of this jar as well as the tops of 
the other four exhibits identified by him were sealed with 
sealing wax by the witness in the presence of Special 
Agent Heddons immediately after he had tasted and 
smelled of thcfir contents and labelled, sealed and marked 
the identification. 

The witness further testified that he was again in the store 
on Fourteenth Street on April 1,1930, and during the course 
of that day he saw Ida Mendelson, Lerner, Skulsky, Kush- 
ner and McNichols there; that the defendant Mendelson was 
still in Chicago on this date; that Ida Mendelson informed 
the witness that she was out of alcohol and was having a 
time procuring any, as someone had been stealing or high¬ 
jacking it; that the witness saw Ida Mendelson and the de¬ 
fendant Kushner in conversation; at the conclusion of which 
the defendant Kushner got in the Ford coupe bearing 
license No. D. C. S-1987 and drove to the rear of the bottle 
store and put in the rear compartment of the coupe five 
empty five-gallon cans which he got from the bottle store; 
that Kushner then drove down Fourteenth Street, turning 
east on Otis and in about twenty minutes returned, parked 
the automobile in front of the store and came in, telling Ida 
Mendelson aild the defendant McNichols that the alcohol 
was in the automobile, five cans being in the rear and 
113 one can in the suitcase in the front seat; that imme¬ 
diately thereafter McNichols got in the car and drove 
it away. The witness further testified that on the same day 
the defendants Lerner, Skulskv and Kushner held a conver- 
sation in Hebrew or German with Ida Mendelson and that 
he could not understand it; that thereupon the defendant 
Lerner went to the telephone and called Hyattsville 1436 
but shortly hung up, complaining that no one answered. 
The witness further testified that earlier in the day he went 
to Eddie Cro^han’s apartment at the direction of Ida Men¬ 
delson to get the defendant McNichols who had not come to 
work as yet that morning; that Ida Mendelson wrote the 
address of Croghan’s apartment, apartment No. 204, 1441 
Spring Road, upon a piece of paper and told the witness that 
McNichols was up at Eddie Croghan’s apartment; that the 
witness w~ent to the door of apartment 204 at 1441 Spring 
Road and the defendant Baker admitted him. Whereupon 
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the witness informed him that he had been sent there by Ida 
Mendelson to get McNichols; that when hfc entered the 
apartment the defendants McNichols and Croghan were 
still in bed and the defendant Baker told McNichols to 
hurry up and get dressed and go down to the store as Ida 
Mendelson wanted him; that Baker produced a bottle of 
whiskey and he, McNichols and the witness took a drink, the 
defendant Baker explaining that if the whiskey was bad he 
should not be blamed, for it was Corbin’s whiskey; shortly 
thereafter the defendant McNichols and the; witness went 
back to the bottle store. 

The witness further testified that on several occasions the 
defendant Baker had told him that he was the! telephone boy 
for the defendants Croghan and Baum and it didn’t make, 
any difference to him if they sold a pint or not as he got his 
five dollars a day in any event. 

The witness further testified that on the! 3rd of April, 
1930, he was again in the bottle store and thatj the defendant 
Beasley was there at that time; that a man unknown to the 
witness came in and purchased a five-gallon glass jug from 
Beasley for one dollar; that the man asked Beasley how he 
could sell a glass jug so cheaply and Beasley replied that it 
did not cost him anything as he received his original 

in it. 

114 The witness further testified that he was in the 

i 

store on April 4, 1930, when the defendants Lerner 
and Skulsky and Ida Mendelson were present conversing in 
Hebrew or German. That at the end of tha[t conversation 
Ida Mendelson asked the defendant Lerner in English how 
he could expect her to pay him if he didn’t get her the stuff. 

The witness further testified that he was again in the 
store on April 5,1930, when he saw Ida Mendelson and the 
defendant McNichols and that on that occasion Ida Mendel¬ 
son directed McNichols to rush Jerry’s stuff over to him 
and to take one to Bell, whereupon McNicholfe left the store. 
The witness further testified that on the sajne occasion he 
overheard a conversation between Ida Mendelson and the 
man named Donnelly in which the former jtold the latter 
that the alcohol would be thirty-five dollars u can and upon 
Donnelly’s complaining about the price having gone up Ida 
Mendelson replied that the defendant Lerner’s place had 
been knocked off and it was necessary for him to trip it into 
the city. 
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The witness further testified that on April 7,1930, he was 
in the bottle store when he had a conversation with Ida 
Mendelson inquiring as to where McNichols was; that Ida 
Mendelsohn replied that McNichols had had some words 
with A1 Mendelson and that he had quit; that shortly there¬ 
after Ida Mendelson went to the phone, called a number and 
asked for Andrew, requesting him to come down to the 
store right away; that a short while thereafter Andrew 
Lebolo came in the store with his wife and the witness over¬ 
heard Ida Mendelson inform him that when the defendant 
Mendelson returned he would give him the keys to the car 
and that he, Lebolo, could start to work right away. The 
witness further testified that on the-same occasion he or¬ 
dered a half a gallon of alcohol from the defendant Men¬ 
delson who replied that Andrew would get it for him just as 
soon as he could; that on the same afternoon the defendant 
Mendelson took a package of fake Government strip stamps 
from his pocket and placed them behind some Schlitz Malt 
on the first shelf in the store; that later on in the afternoon 
the defendant Lebolo came in the store and told Ida 
115 Mendelson and the defendant Mendelson and the 
witness that the witness’ alcohol was out in the car, 
whereupon the witness paid Ida Mendelson the sum of six 
dollars in the presence of her husband, Alfred Mendelson, 
and left the store with the defendant Lebolo to get the 
alcohol from the Ford coupe, S-1987. The witness was 
shown a jar containing a white liquid which he identified by 
his initials thereon as being the jar just referred to and 
w’hich was marked “U. S. Exhibit No. 7 for identification”. 
The witness further testified that he tasted and smelled of 
the contents of the jar and that in his opinion it was alco¬ 
hol; that he took the jar to Special Agent Heddons and 
later got it from him and took it to the Government Chemist 
in the Treasury Department. 

The witness further testified that the defendant Alfred 
Mendelson had a small son about three years old who was 
named Murry Mendelson; that the premises 1477 Newton 
Street, Northwest are very close to the premises 3442 Four¬ 
teenth Street, Northwest; that the defendant Alfred Men¬ 
delson lived in the premises 1435 Spring Road, Northwest, 
which is about three blocks from the bottle store and is in 
the same row of apartment houses with 1439 Spring Road; 
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and that the defendants Baker, Baum and Croghan lived at 
1441 Spring Road. 

As to Government Exhibits for identification Nos. 1, 2, 
3, 4, 5, and 7, after the witness identified them He was asked 
the question, “What did you do with the jar (or bottle) ?” 
and he answered that he took them to the Chief of Special 
Agents Heddons. After the witness testified that he again 
got the jars or bottles from Heddons he was asked what he 
then did with them and he answered that he tiook them to 
the Government Chemist. 

With respect to the foregoing exhibits the Witness testi¬ 
fied that immediately after tasting and smelling the con¬ 
tents thereof, he labelled and sealed the bottles or jars and 
marked them for identification and they were sealed when 
he delivered them to the Government Chemist, j 

The witness testified upon cross examination that 
116 he had been a Prohibition Agent since December 22, 
1930; that during the time laid in the indictment he 
was a Special Employee of the Prohibition Department em¬ 
ployed upon contracts of ninety days duration each; and 
that his duties were to investigate, report, or jin any other 
way assist agents to apprehend violators of the National 
Prohibition Act. The witness further testified that he had 
never seen the man named Bingham before jthe night of 
November 26,1929, and that he had not seen hijn since; that 
Butts introduced the witness to Bingham; that before wit¬ 
ness went to Mendelson’s store on the night of November 
26, 1929, he told Bingham that he wanted somje alcohol but 
did not tell him what his occupation was nor did he get 
Bingham’s full name and address. The witness further 
testified that in determining what the contends of the jars 
and bottles were he didn’t remember whether he tasted the 


alcohol or just dipped his finger into it and put it on his 
tongue; that he took all the jars and bottles to the chemist 
on April 14, 1930; that on each occasion when he left the 
jars or bottles with Special Agent Heddons he did not see 


them again until April 14, 1930. 

Upon further cross examination the witness; testified that 
he could not tell what happened on various Hates without 
referring to his notes to refresh his recollection; that he 
signed an affidavit in Equity Padlock proceeding No. 51,313, 
United States vs. Alfred Mendelson, et al.,j in which he 


swore that he bought a half a gallon of alcohol on the 29th 


i 
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of March, 1930, from the defendant Mendelson; that he 
remembered testifying upon direct examination that on the 
29th of March, 1930, he purchased a half a gallon of alcohol 
from the defendant McNichols; that he told the truth on 
both of those occasions and that he remembered swearing 
in the same affidavit that he bought some alcohol from the 
defendant Mendelson on the 26th day of November, 1929, on 
the premises 3442 Fourteenth Street, Northwest, and there 
paid him for it, and that Bingham was his agent; and that 
lie remembered testifying upon direct examination that the 
witness and Bingham and Butts went to Thirteenth and 
Fairmont Streets and there met Bingham, and that he 
negotiated the sale in the bottle store. The witness 
117 further testified that before he took the stand to 
testifv in this case the case report containing state¬ 
ments concerning the investigation from the time it started 
until it was terminated was read over to him in the District 
Attorney’s office with respect to his own testimony; that the 
day before he took the stand he read over a little black 
memorandum book which he referred to from time to time 
when he was testifying; and that he read it over for the 
purpose of going over in his mind that which he was about 
to testify to in this case; that in answer to a question by the 
Court as to whether he was a stool pigeon the witness re¬ 
plied that he was not. The witness further testified on 
cross examination that he had received back all the money 
that he had paid out for the purchase of liquor during the 
period of the investigation; that he was sure that he had his 
little black book before this case was made; that with refer¬ 
ence to overt act No. 9 of the indictment in answer to a 
question as to whether on or about the 28th day of March, 
1930, in the District of Columbia and during the time the 
conspiracy existed, he did state that the defendant Beasley 
caused to be transported a large quantity of intoxicating 
liquor from the bottle store or to the bottle store or had any 
connection whatever with any large quantity of intoxicat¬ 
ing liquor, the witness answered that he did say that receiv¬ 
ing a phone call and directing the defendant McNichols to 
take one to a certain party would be causing transporta¬ 
tion; the witness further testified that when the defendant 
Beasley received an order from Spike Kelly for four and 
was paid thirty-five dollars and called Adams 6203 he had 
never heard that number at any other time; that the word 
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“liquor” was not used in connection with the word “four” 
and that he did not know how “four” would amount to 
thirty-five dollars; and that during the time that he was in 
the bottle store he did notice a large number qf customers 
who bought legitimate products and merchandise; and that 
he observed the defendant Beasley sell such tilings to vari¬ 
ous customers. The witness further testified that he made 
notes in his little black book every evening after he left the 
bottle store; that he never heard the defendant Beas- 
118 ley call up any number and order a truck load of 
alcohol or liquor; and that outside of the thirty-five 
dollar incident he did not recall that the defendant Beaslev 
received a large amount of money or any monpy from any¬ 
one concerning intoxicating liquors. j 

The witness further testified upon cross I examination 
that from some time in January up until the |7th or 8th of 
April he was in the bottle store nearly every day on an 
average of 5 or 6 hours a day; that he recalled the defend¬ 
ant Shields being in the store on two occasions to which he 
testified on direct examination. j 

| 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Raleigh Ruther¬ 
ford Wall, who testified upon direct examination that lie 
was a Special Agent of the Bureau of Investigation, De¬ 
partment of Justice, and that on the 28th, 29th, and 31st 
days of March, 1930, and on the 1st and 2nd days of April, 
1930, he vras at a point across the street about eighty yards 
from the premises No. 15 Franklin Street, East Hyatts- 
ville, Maryland, which premises he had under observation 
and which were in full view. The witness was asked what 
he observed to occur about the house whereupon counsel 
for some of the defendants objected on the ground that the 
witness Clarke had testified that at no tiirie were their 
clients in the vicinity of those premises. The 'objection was 
overruled and an exception duly noted by the Court upon 
its minutes. j 

The witness further testified that he observed several 
automobiles coming to and going from the premises No. 15 
Franklin Street, as follows: A Packard sedan with Mary¬ 
land license plates No. 295596; a green tru<pk with D. C. 
license plates C-6060; a Chevrolet sedan with Maryland 
tags No. 243256; a Lasalle roadster with Maryland tags 
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No. 170071; a Ford sedan with D. C. tags K-4009; a Buick 
sedan with D. C. tags No. S-2955; and a Chevrolet conpe 
with D. C. tags No. N-4290. 

The witness further testified that at 11:35 A. M. on the 
29th day of March, 1930, the Lasalle roadster bear- 
119 ing Maryland license tags No. 170071 drove in and 
stopped in front of the garage; that the man whom 
he had seen in the Packard sedan the previous day got out 
and unlocked the garage and then drove the Lasalle road¬ 
ster into the garage and locked the doors; that the auto¬ 
mobile remained in the garage until 11:47 A. M. upon the 
same day when it was driven out, apparently loaded and 
went off towards the higlrvvay. The witness further testi¬ 
fied that the green truck bearing license plates C-6060 
drove upon the premises on the afternoon of March 29, 
1930, heavily loaded and some big boxes were removed 
therefrom. 

The witness further testified upon direct examination 
that he did not know any of the men who were driving the 
automobiles. 

The witness testified upon cross examination that he 
could not say that he had seen the defendants Alfred Men- 
delson, Ida Mendelson, Lobolo, McNichols, or Ahern in any 
of the automobiles or in the neighborhood of No. 15 Frank¬ 
lin Street, East Hyattsville; that he could not say a year 
after he had the house under observation that he could 
recognize any of the defendants as having been there. 

Thereupon counsel for some of the defendants moved to 
strike out this witness’ testimony in line with their pre¬ 
vious objections that it was not connected with their clients. 
The court overruled the motion and noted an exception 
upon its minutes. 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Ralph W. Brown, 
who testified upon direct examination that he was a Con¬ 
stable and Deputy Sheriff in Prince George’s County, 
Maryland, and was so employed on the night of April 2, 
1930, and that on that night he went to No. 44 "Wells Avenue, 
East Hyattsville or Edmonston, Maryland, where he saw 
one Inez Kennedy. At this point counsel for some of the 
defendants renewed the objection which they had pre¬ 
viously made to this line of testimony as not being con- 
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nected with their clients, which objection was overruled 
with an exception being duly noted by the Court 
120 upon its minutes. The witness further testified that 
he found five columns of an alcohol still in the base¬ 
ment of those premises; that he went to Lincoln and 
Arthur Streets in Riverdale, Maryland, after leaving those 
premises; and during that night he met tlie defendant 
James Clarke who told him in the presence of Mrs. Ken¬ 
nedy that the parts of the still which had bepn found be¬ 
longed to him; that during that evening in company with 
Prohibition Agent M. E. Thompson and the defendant 
Clarke he went to No. 15 Franklin Street, where they were 
admitted by Clarke’s wife, also a defendant! herein; and 
they proceeded to the cellar where they found! quite a num¬ 
ber of alcohol drums, some of which were! empty; that 
Agent Thompson took samples from some of the drums; 
that they then proceeded to the house at Lincoln and 
Arthur Streets in company with Prohibition Adminis¬ 
trator Blandford; that when they got into tlje house they 
found the rest of the still—a cooker or bottoifn part of the 
still, a steam boiler, a few bags of coke and| some liquor. 
The witness further testified that the premises No. 44 
Wells Avenue and the premises No. 15 Franklin Street and 
the premises Lincoln and Arthur Streets are! about a mile 
apart. 

Upon cross examination the witness testified that he did 
not see the defendants Ida Mendelson, Alfred Mendelson, 
Lobolo, McNichols or Ahern at any of the addresses men¬ 
tioned by him. 

| 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Marion E. 
Thompson, who testified upon direct examination that he 
had been a Prohibition Agent since the 15tlj day of May, 
1929; that on the second day of April, 1930, j he found five 
columns of an alcohol still and thirty feet of copper tubing 
in the premises No. 44 Wells Avenue; that defendant 
Clarke told him that he was the owner of tlie still and he 
thereupon placed Clarke under arrest; that lie went to the 
premises No. 15 Franklin Street, where he found a quan¬ 
tity of alcohol, some empty drums, some flak^ caustic, some 
sulphuric acid, and two caps to an alcohol still; that there 
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were two and one half fifty-gallon drums of alcohol; 

121 and there were from thirty-five to forty empty 
drums; that they proceeded to the house at Lincoln 

and Arthur Streets where thev found a steam boiler, two 
pieces of a drum for an alcohol still, half a gallon of colored 
alcohol, some hose, a galvanized tank, some steam fittings 
and a G. M. C. truck bearing D. C. license No. C-6060; that 
in his opinion the capacity of the still was one thousand 
gallons; that is the base of the still would hold one thou¬ 
sand gallons. 

The witness further testified upon direct examination 
that he took samples from the drums. He was shown a 
bottle containing liquid which he identified by his initial 
thereon as being one of the samples which he took from a 
fifty-gallon drum at No. 15 Franklin Street, which bottle 
was marked “U. S. Exhibit No. 8 for identification”. He 
identified another bottle containing a liquid by his initial 
thereon as being a sample from another fifty-gallon drum 
which was seized at No. 15 Franklin Street and which was 
marked “U. S. Exhibit No. 9 for identification”. The wit¬ 
ness was shown another bottle containing a colored liquid 
which he identified by his initial thereon as being a bottle 
and its contents which he seized at the house at Lincoln 
and Arthur Streets; and which was marked “U. S. Ex¬ 
hibit No. 10 for identification.” The witness was shown 
a bottle containing a liquid which he identified by his initial 
thereon as being taken from a fifty-gallon drum half full 
of alcohol at No. 15 Franklin Street and which was marked 
“U. S. Exhibit No. 11 for identification”. In answer to 
questions as to what was afterwards done with the jars 
and bottles, the witness further testified that after obtain¬ 
ing the samples, the bottles and their contents were kept 
in his possession and the next morning were taken by him 
to the Prohibition Office in Washington, where they were 
sealed by him and locked up by him in a cupboard and later 
taken to the Government Chemist at Baltimore by the wit¬ 
ness; and that from his experience as a prohibition officer 
he would say that all four of the samples were alcohol. 

Upon cfoss-examination the witness testified that he did 
not know, and had not seen around any of the addresses 
mentioned by him, the defendants Mendel son, Lo- 

122 bolo, Ahern, and McNichols. At this point counsel 
for some of the defendants renewed the objection 
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previously made to this line of testimony whibh objection 
was overruled by the Court and an exception duly noted 
upon its minutes. 

Thereupon the Government, further to maintain the issues 
on its part joined, called as a witness John A. Kidd, who 
testified upon direct examination that during! the months 
of March, 1930, he was employed as yard superintendent 
and delivery clerk of the Chevy Chase Coal Company of 
Bethesda, Maryland; that on the 17th day of March, 1930, 
he saw the defendant Clarke at his place of business; that 
Clarke came to the yard driving a green paneled delivery 
truck bearing D. C. license C-6060; and ordered three tons 
of coke to be delivered to Lincoln and Arthur Streets, East 
Hyattsville, Maryland, paying cash thereforj; that while 
Clarke came to the yard alone, another man came later in 
an automobile and the two of them had a conversation out¬ 
side of the office; that the other man was identified by wit¬ 
ness as being the defendant Lerner. 

Upon cross-examination the witness testified to the best 
of his knowledge he had never seen or had bny business 
dealings with the defendants Alfred Mendelspn, Ida Men- 
delson, Lobolo, Ahern or McNichols. At this point counsel 
for some of the defendants renewed the motion previously 
made to this line of testimony, which motion Was overruled 
and an exception duly noted by the Court upon its minutes. 

Thereupon the Government, further to maintain the issues 
on its part joined, called as a witness Henry J. Kappler, who 
testified upon direct examination that he was a Superin¬ 
tendent of the Terminal Storage Company located at First 
and K Streets, Northeast; that in the latter phrt of Decem¬ 
ber, 1929, he had a conversation with a representative of 
the Kaw Products Company of Philadelphia! by the name 
of Phillips. The witness was asked what conversa- 
123 tion he had with Mr. Phillips, whereupon the de¬ 
fendants objected upon the ground that there was 
no proof that Phillips actually did represent the Kaw Prod¬ 
ucts Company, which objection was overruled^ by the Court 
and an exception duly noted upon its minutes. The wit¬ 
ness thereupon testified that Mr. Phillips wanted to rent 
space in the warehouse for a deodorant ot\ disinfectant; 
that arrangements were made to rent him a portion of the 
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eighth floor of the No. Seven warehouse situated at First 
and K Streets, Northeast; that the stuff was to be drawn 
out by him as he needed it, and no warehouse receipt was 
issued as he was to have access to it whenever he called 
for it; that as a result of that conversation the witness saw 
several shipments of deodorants or disinfectants come in 
in railroad cars; that the first delivery that came in was 
put on the first floor and was later removed to the space 
arranged for on the eighth floor; and that the shipments 
came in over a period beginning with about December 26, 
1929, and ending with some date in March, 1930. 

There was no cross-examination of this witness. 

Thereupon the Government, further to maintain the issues 
on its part joined, called as a witness Walter F. Martin, who 
testified upon direct examination that he is a Special Agent 
of the Bureau of Prohibition, Department of Justice, and 
was so employed in March, 1930; that on the 18th day of 
March, 1930, he was in an apartment house in the vicinity 
of 3442 Fourteenth Street, Northwest, and had the rear of 
those premises under observation; that on that date he 
saw the defendant McNichols go to garage No. 33 in the 
rear of th6 bottle store wfith a suitcase which appeared to 
be empty; that he saw him come out a few minutes later 
with the same suitcase which appeared to be heavily loaded. 

The witness further testified that on the 19th day of 
March, 1930, he was similarly situated; that he again saw 
the defendant McNichols go in the garage and then get a 
package that appeared to be a half gallon jar, put it under 
his coat and walk away in the direction of the store; 
124 that later on the same day he observed the defendant 
McNichols take an apparently empty suitcase into 
the garage and come out with it apparently filled and place 
it in a dark maroon Ford coupe. The witness further 
testified that on the 20th of March, 1930, he observed the 
defendant McNichols go to the same garage and unlock it; 
that after he left the witness went down and looked into 
the garage and saw four five-gallon cans and some empty 
half gallon fruit jars, all of which smelled strongly of the 
odor of alcohol. At this point counsel for the defendants 
objected to this line of testimony on the ground that there 
was an illegal search and seizure. The Court overruled the 
objection and duly noted an exception upon its minutes. 
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The witness further testified that on the 21st day of 
March, 1930, he observed a Chevrolet sedan! bearing D. C. 
tags S-5625 drive up to the rear of the bottlle store and a 
man who he later learned to be Jack Fentresfc went into the 
store shortly thereafter, came out with some package which 
he put in the car; that the witness observed the said 
Fentress drive the car about a block away to the premises 
1477 Newton Street, where he took the package. The wit¬ 
ness further testified that on the same datej he observed a 
black Packard sedan drive up to the rear of the bottle store 
and about the same time the defendant McNiphols drove the 
Ford bearing D. C. tags S-1987 alongside ajnd took five or 
six heavy five-gallon cans from the back seat of the Pack¬ 
ard and put them in the back seat of the Ford and there¬ 
upon drove the Ford around in front of the bottle store. 

The witness further testified that on the 22nd day of 
March, 1930, he observed the defendant McNjichols go to the 
garage No. 13^ and get a five-gallon can which he put into 
the back of his automobile. The witness fhrther testified 
that on this same date he was in the alley which runs in back 
of the premises 1435 Spring Road; that he saw the same 
Packard sedan drive to the rear of these j premises; that 
they stopped at a window opening into apartment 105 on 
the ground floor, open the window and put in five or six 
apparently heavy five-gallon cans;! and that this 
125 Packard sedan bore Maryland license plates No. 

295596. The witness further testified that a little 
later on he went back over to Fourteenth ;Street and saw 
the same Packard sedan parked, in front of I the bottle store 
and saw the same two men whom he had seen in the rear of 
1435 Spring Road in the bottle store. 

The witness further testified that on the 29th dav of 

i * 

March, 1930, he and his immediate superior, Mr. Heddons, 
were parked on a side street almost opposite the bottle 
store at a time when they observed a Lasalle roadster bear¬ 
ing Maryland license plates 170071 stop near the store; 
that the Lasalle automobile then went down Fourteenth 
Street followed bv a Ford bearing D. O. tags 8053 in which 
were the defendants Croghan and Baum; that witness and 
Mr. Heddons followed the Lasalle but lost! it in the traffic. 

i 

The witness further testified that on the 8th day of April, 
1930, he was in the vicinity of an apartment house num- 

7—5480a 


I 
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bered 1477 Newton Street, Northwest, and that he ob¬ 
served an automobile parked out front bearing D. C. license 
plates No. S-5625; that he discovered a trap under the floor 
boards between the front seat and the back seat. At this 
point counsel for defendant Shields objected to this line 
of testimony, which objection was overruled by the Court 
and an exception duly noted upon its minutes. The witness 
testified that he then went around to the bottle store at 3442 
Fourteenth Street where a raid was then in progress under 
the supervision of several Special Agents of the Bureau of 
Prohibition; that he helped to check the articles that 
were being seized. Whereupon the witness was asked 
what if anything he seized, to which question the defend¬ 
ants objected upon the ground that there was not a 
proper search and seizure, which objection was overruled 
and an exception duly noted by the Court upon its minutes. 
The witness was shown certain stamps which he identified 
by his initials thereon as being fake Government strip 
stamps which he seized at the bottle store and which were 
marked “U, S. Exhibit No. 17 for identification”. The 
witness was shown a number of bottle labels which 
126 he identified by his initials thereon as being seized at 
the bottle store and which vrere marked “U. S. Ex¬ 
hibits No. 18 A, B, C, D, and E for identification”. There¬ 
upon Government Exhibits 17, 18 A, B, C, D, and E were 
offered and received in evidence over the objection of the 
defendants, and exceptions were duly noted upon the min¬ 
utes of the Court. 

Upon cross examination the witness testified that the 
point where he was stationed for observation of the rear of 
the bottle store was between fifty and seventy-five feet dis¬ 
tant ; that at no time did he see inside the suitcase which he 
testified the defendant McNiehols carried on several occa¬ 
sions and that of his own personal knowledge he did not 
know what was in the suitcase; that he was stationed in an 
apartment house at 1415 Newton Street, Northwest, known 
as Newton Hall, part of the time being on the second floor 
and the rest of the time being on the third floor; and that 
his view was not obstructed by any fence. The witness fur¬ 
ther testified that after the 22nd of March, 1930, he did not 
observe the defendant McNiehols in the neighborhood of 
the bottle store; that he did not see the defendants Lobolo, 
Ahern, Alfred Mendelson, or Ida Mendelson at or around 
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the garage in the rear of the bottle store during the period 
of his observations of those premises. 

Upon further cross-examination the witnes$ testified that 
on the 29th day of March, 1930, when he was! in the neigh¬ 
borhood of the bottle store with Agent Heddons that they 
were parked on Meridian Street about three! hundred feet 
away from the store; that when he first saw the Ford car 
occupied by the defendants Croghan and Baum he was still 
parked on Meridian Street; and that he did not know 
whether Baum or Croghan was driving the car. 

Upon further cross-examination the witness testified that 
he could not recall the numbers of the apartments that he 
occupied on the second and third floors of Newton Hall and 
that he engaged electric light service for those premises 
under the name of Franklin. 

At this point counsel for the defendants objected to the 
admission of anything seized under the search war- 
127 rant covering the premises 3442 Fourteenth Street, 
Northwest. The Court overruled the i objection and 
duly noted an exception upon its minutes. 

! 

i 

i 

Thereupon the Government, further to j maintain the 
issues upon its part joined, called as a witness William G. 
Edrington, who testified upon direct examination that 
he was a Special Investigator for the Commissioner of 
Motor Vehicles, Title Department, State bf Maryland; 
that pursuant to a subpoena duces tecum he ihad produced 
the official records of his office regarding four automobile 
license tags. Four registration records were identified by 
this witness and were offered and received in evidence 
over the objection and exception of the defendants, the 
records being from the office of the Commissioner of 
Motor Vehicles of the State of Maryland and for the year 
1930. Thev were as follows: Government Exhibit No. 32 
covering registration tags No. 295596 and issued to Fred 
W. Norris for a Packard sedan; Government Exhibit No. 
33 covering registration tags No. 243256 and issued to 
Earl Harbin for a Chevrolet coach; Goveriiment Exhibit 
No. 34 covering registration tags No. 1688178 and issued 
to James P. Clarke for a Chevrolet sedari; Government 
Exhibit No. 35 covering registration tags No. 170071 and 
issued to George Washington Godfrey for a Lasalle 
roadster. i 
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Upon cross examination the witness testified that he 
did not personally issue the registration tags in these in¬ 
stances; that he personally got the records which he pro¬ 
duced in Court from the files of the Commissioner of 
Motor Vehicles. At this point counsel for the defendants 
moved to strike out the testimony of this witness with re¬ 
gard to the foregoing exhibits offered and received in evi¬ 
dence on the ground that there was nothing in the case 
in any way connecting the defendants with them. There¬ 
upon the Court overruled the motion and noted an excep¬ 
tion upon its minutes. 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Stanley 
128 S. Gordon, who testified upon direct examination 
that he is employed by the Ambassador Hotel in 
the City of Washington as a room clerk and vras so em¬ 
ployed during the period from January, 1930, up to and 
including April 9, 1930; that it was part of his duties 
to rent rooms to guests at the hotel; that during that 
period he knew one Nathan Cosman and one Maurice 
Glasser; that he rented them a suite of two rooms, No-. 
1013 and 1014 on the tenth floor of the hotel, which they 
occupied to his knowledge from January 23, 1930, to April 
9, 1930; that he saw those two men in the hotel during 
the time they rented the suite; that the suite was connected 
by telephone with the hotel switchboard and also had a 
private telephone installed therein, but the witness did not 
know the number of the private phone. 

There was no cross examination of this witness. 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Frederick A. 
Ulle, who testified upon direct examination that he was 
employed at the terminal storage company located at First 
and K Streets, Northeast, as warehouse foreman and had 
been so employed for four and a half years; that his du¬ 
ties as warehouse foreman were to unload and check in 
all freight and store the same. The witness was shown 
a record book of the Terminal Storage Company which 
had been identified by the witness Kappler and had been 
marked for identification as “U. S. Exhibit No. 14 ’ 9 and 
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he testified that certain handwriting appearing on pages 
244, 248, 252, 274, 288, 320, 354, 374, 392, and 408 thereof 
was his own. The witness testified that on December 6, 
1929, six drums of deodorants were received at the ware¬ 
house by truck from a man who told the witness his name 
was H. Kushner but whom the witness did ndt know; that 
these drums were put on the first floor in No. j Seven house 
but that two of them were later taken out and the balance 
was stored on the eighth floor in No. Seven! house. The 
witness testified that on December 28, 1929, j eight drums 
of disinfectant or deodorant were brought in by 
129 truck but the witness did not know who brought 
them in; that these were put on the eighth floor in 
No. Seven warehouse in the same space as the others. 
The witness further testified that on January 2, 1930, two 
hundred and seventy-six empty five-gallon chns were re¬ 
ceived at the warehouse and they were stored in the same 
place. That on January 3, 1930, twenty fifty-igallon heavy 
sheet metal drums of deodorant were received by railroad 
and were stored in the same place. The witness further 
testified that on January 18, 1930, thirty-three similar 
drums were received and similarly stored; ^hat on Jan¬ 
uary 27, 1930, thirty drums of deodorant hrere received 
and stored in the same place; that on February 10, 1930, 
forty-six drums were received by railroad and stored; 
that on February 26, 1930, forty drums wer^ received by 
railroad and stored; that on March 8, 1930, twenty-five 
drums were received by railroad and stored; that on 
March 17, 1930, twenty-five drums were received by rail¬ 
road and stored; that on March 25,1930, twelve drums were 
received and stored, which was the last shipihent received. 
The witness further testified that the drums were being 
withdrawn “right along’’ but that he did not see the parties 
who took them out. 

At this point counsel for some of the defendants moved 
the Court to instruct the jury to disregard ajll of this tes¬ 
timony on the ground that their clients were hot connected 
with it. The motion was overruled by the Court and an 
exception duly noted upon its minutes. 

The witness further testified upon direct examination 
that during the period about which he was testifying the 
Kaw Products Company occupied space on the eighth floor 
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of No. Seven warehouse; and that that was the space in 
which all the drums of deodorant referred to in his testi¬ 
mony were stored. 

Upon cross examination the witness testified that only 
two loads of drums came in by automobile truck, the 
others being* conveyed by freight train. The defendant 
Kushner stood up and the witness was asked if he was 
the man who had requested witness to store certain of 
the drums in the name of H. Kushner. The witness 
130 replied, that he did not know whether he was or not 
and the reason that he could not be positive was 
because it had been several years ago. The witness fur¬ 
ther testified on cross examination that he personally 
counted each one of the deliveries of drums when it was 
stored in its place in the warehouse; that the entries made 
by him personally in the book of the Terminal Storage 
Company were made the day the drums were unloaded. 

At this point counsel for some of the defendants renewed 

their motion to strike out the testimonv of this witness for 

* 

the reasons heretobefore assigned, which motion was over¬ 
ruled and an exception duly noted upon the minutes of the 
Court. 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness William W. 
Warren, who testified upon direct examination that he was 
employed by the W. B. and A. Railroad as a cashier and 
was so employed on March 11, 1930; that on that date a 
shipment of 84 bundles of empty cans was received at the 
W. B. and A. freight station; that the witness did not re¬ 
member as to whom it was consigned. The witness was 
shown U. S. Exhibit No. 37 for identification, and he tes¬ 
tified that it was a bill of lading which he could identifv by 
his handwriting thereon and that it was presented to him 
over the wundow at the railroad office; that he did not recall 
who presented it to him but that after he received the bill 
of lading he got the way bill out of the rack and stamped it 
“Paid” and handed it to the party who presented the bill 
of lading to him. The way bill just referred to was marked 
“U. S. Exhibit No. 38 for identification” and was shown to 
the witness who identified it as the one to which he had just 
referred by his signature appearing thereon; and that the 
witness handed the way bill back to the party and gave him 
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permission to get the goods oft the platform; that on that 
day James Davis was employed at the railroad station as a 
delivery man. 

There was no cross examination of this witness. 

j 

Thereupon the Government, further to maintain 
131 the issues on its part joined, called as a witness 
James H. Davis, who testified upon direct examina¬ 
tion that he was employed as a delivery clefk at the W. B. 
and A. freight station at Fifteenth and H Streets, North¬ 
east, on March 14, 1930. The witness was shown Govern¬ 
ment Exhibit No. 38 for identification and he identified as 
in his handwriting thereon the symbols “0-6060”. The 
witness testified that he got that number f^om a light de¬ 
livery truck, open end, which was backed up at the plat¬ 
form of the W. B. and A. station; that he observed empty 
tin cans, ranging in capacity from one gallop up to five gal¬ 
lons, being put on the truck. 

Upon cross examination the witness testified that the 
symbols “C-6060” referred to the 1930 D. C.j tag number of 
the truck; that after witness put the symbpl “C-6060” on 
Government Exhibit No. 38 for identification he had the 
man to whom witness delivered the emptyi cans sign his 
name in the right-hand corner of the exhibit; that there 
was another young man with him at the tiijne but witness 
did not remember which one was driving the truck and he 
did not know whether he would know either one of those 
men and could not give any description of them. 

i 

Thereupon the Government, further to ipaintain the is¬ 
sues on its part joined, called as a witnes^ Jerry Rankin 
Charteres, who testified upon direct examination that he 
lived in Roselle, New Jersey, and that his jwife’s name is 
Elizabeth Charteres; that prior to moving f,o the State of 
New Jersey he lived at 1477 Newton Street, Northwest, 
this city, renting apartments 41 and 42 therein; that he 
occupied 41 and that no one occupied apartment 42; that 
he paid the rent for apartment 41 and that he and Corbin 
Shields paid twenty-five dollars a month to j the janitor for 
apartment 42. At this point counsel for i the defendant 
Shields objected to this line of testimony, which objection 
was overruled and an exception was duly hoted upon the 
minutes of the Court. The witness further testified that 
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there was no written lease for apartment 42 but that 

132 it was rented in the name of Peggy Clark, which 
was a fictitious name; that witness had occupied 

apartment 41 which was a five room apartment, furnished 
as a home, for about two years at the time he left it in 
June, 1930; that they rented apartment 42 for a period be¬ 
ginning some time in January, 1930, and ending with May, 
1930; that apartment 42 which was a one room and bath 
apartment just had a bed and a table in it and they kept 
jars and bottles therein used for cutting or mixing alcohol 
and different ingredients to make whiskey and gin; that 
th ey were three telephones in apartment 41, being Colum¬ 
bia 1400, Adams 7458, and Adams 2800. 

The witness further testified that he met the defendant 
Corbin Shields around September, 1929 (counsel for the 
defendant Shields renewed his objection which was over¬ 
ruled and an exception duly noted); that he believed he met 
Shields at Mendelson’s bottle store on Fourteenth Street; 
that when witness met Shields witness had just started in 
the bootlegging business and only occupied apartment 41 
of 1477 Newton Street, that some time in January of 1930 
the witness and Shields made an arrangement whercbv 
they went into a fifty-fifty partnership on the apartment 
and the expenses with the further understanding that the 
defendant Shields could have his telephone in the witness’ 
apartment and each would have his own customers; that 
this arrangement continued until May of 1930; that prior 
to January 1,1930, the witness only had one phone, namely 
Adams 7458 and the other two phones were installed there¬ 
after. 

The witness further testified upon direct examination 
that he knew a man by the name of Roger C. Butts, whom 
he had met under the name of Thompson; that on the 28th 
dav of March, 1930, he met Butts at Fourteenth and Euclid 
Streets, Northwest, and told him to go up to Sixteenth and 
Newton Streets and that he would send someone there to 
make a delivery to him; that the witness returned to his 
apartment and sent John Fentress to the last mentioned 
place with a pint of gin; that Fentress thereafter returned 
and delivered some money to him. 

133 The witness further testified that on the 31st dav 
of March, 1930, he received a telephone call from 

Butts who gave the name of Thompson to send two pints 
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of gin up to Fourteenth and Spring Road; that yitness and 
Fentress drove to the place mentioned in the witness’ 
Pierce-Arrow automobile bearing D. C. license 1183 and 
Fentress made a delivery to Butts. The witness further 
testified that on the 1st of April, 1930, he savf Butts at a 
gasoline station and Butts told him that he jwas out of 
work; that witness told Butts that he could g$t him a job 
working nights and Butts went to witness’ apartment that 
night and was put to work making deliveries If or the wit¬ 
ness. The witness further testified that during that eve¬ 
ning Butts delivered approximately twelve orders, mostly 
of gin, that witness and Shields and Butts pxit rye labels 
on bottles in apartment 42, the bottles being filled with rye 
whiskey that witness had made by mixing alcohol and water 
and prescription whiskey. 

The witness further testified that the alcohol he used 
came from A1 Mendelson’s place on Fourteenth Street in 
five-gallon cans for which he paid $32.50, the alcohol being 
delivered to him at apartment 42 by either the defendant 
McNichols or Ahern, at least once a week. 

At this point counsel for the defendant Shields objected 
to this line of testimony as to any alleged purchases for the 
reason that a purchaser of liquor cannot be held guilty in a 
conspiracy case. The objection was overruled, and the 
Court duly noted an exception upon its minute^. 

The witness further testified that he had ah account at 
the bottle store of which he availed himself! * 1 once in a 
while”. | 

The witness further testified that on April 2j 1930, Roger 
C. Butts was in his apartment; that Butts made deliveries 
for witness; that on the 1st and 2nd of April, |L930, witness 
also had in his employ John Fentress, Bernard Darwell, 
and witness’ wife who answered the phone onQe in a while; 
that Shields did not live at either apartment |41 or 42 but 
he was around the apartments off and on all day long and 
as late as twelve o’clock at night froijn the period 
134 beginning with January, 1930, through! April, 1930; 

that no one slept in apartment 42 and the cot was 
merely used to lay bottles on. 

The witness further testified that he met the defendant 
Mendelson in July, 1929; that prior to MendeUon’s opening 
the bottle store on Fourteenth Street in August or Septem- 
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ber, 1929, he told the witness that he was going to open it 
up and he asked the witness to patronize him—to buy 
bottles and labels and alcohol from him; that acting upon 
this invitation, when witness started in the bootlegging 
business he ordered a five-gallon can of alcohol and two 
cases of empty bottles and some labels (particularly 
“Golden Wedding”) and strip stamps from Mendelson; 
that Mendelson knew what he was going to do with the 
stuff; and that he did not buy alcohol from any other 
person. 

The witness further testified that he knew the defendant 
Beasley and had seen him in the bottle store waiting on 
customers for bottles and for malt; that witness had talked 
to defendant Mendelson about Beasley’s connection with 
the store and Beasley told him that he was Mendelson’s 
partner; and that witness never had anything to do with 
Beasley concerning alcohol. 

The witness further testified upon direct examination 
that he knew the defendant Croghan and met him at the 
bottle store soon after it was opened; that in February, 
1930, he was introduced to the defendant Baum at the bottle 
store at a time when the defendants Mendelson and Beaslev 
were present ;• that either Beasley or Mendelson informed 
witness that he was going to have a rival as the defendant 
Baum was going into business; that he met the defendant 
Baker in the bottle store in January, 1930, and thereafter 
saw him from time to time around Fourteenth Street and 
around the store; that to his knowledge the defendants 
Baker and Croghan answered the telephone for the defend¬ 
ant Baum; that he met the defendant Lerner in the bottle 
store around the first of the year 1930 and that to his knowl¬ 
edge Lerner was a partner of Mendelson’s. At this point 
counsel for the defendants Lerner and Kushner moved 
that the last answer of the witness be stricken out 
135 and a juror withdrawn. The motion was overruled 
and an exception duly noted by the Court upon its 
minutes. 

The witness further testified upon direct examination 
that he knew Lerner and Mendelson were in partnership 
because at times when he couldn’t get alcohol from Mendel¬ 
son he asked Lerner to get it and thereafter one of Mendel¬ 
son’s boys would deliver it to him. 
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The witness testified upon cross examination that he 
pleaded guilty to the charges in the indictment in this case 
and that his wife also pleaded guilty. 

The witness further testified upon cross examination that 
either Ahern or McNichols would make deliveries to him on 
Friday or Saturday morning; that at no time was the wit¬ 
ness in partnership wfith or working with, Mendelson or 
McNichols or Ahern or Lobolo. 

The witness further testified upon cross examination that 
neither Baum nor Baker ever sold any liquor tb the witness 
and that one of them bought liquor from the fitness which 
one of the witness ’ men delivered at the bottle: store. 

Upon further cross examination the witness!testified that 
he directed his wife to answer the telephone iand that she 
never delivered any liquor; that he paid hi$ wife fifteen 
dollars a week for answering the phone; thajt he was not 
promised any immunity or leniency for pleading guilty to 
this indictment nor did he expect any consideration for his 
wife. The witness further testified that his name was 
Gerald Frank Beers and that “Jerry” was the only part 
of his name that he gave correctly to the jury! when he was 
sworn; that he changed his name because he didn’t want 
his folks to know anything about his busines^; that he led 
his father to believe that he was going to be interested in a 
bottle store selling malt, hops, and supplies an^ used money 
that his father gave him to go into business tq buy an auto¬ 
mobile. The witness further testified that before he went 
into partnership with Corbin Shields he kepi a supply of 
half a case of gin and half a case of rye and a[ little alcohol 
in apartment 41 because he wasn’t very large at that 
136 time and didn’t have many customers; ithat he had a 
lease for apartment 41 but had no lease for apart¬ 
ment 42 because he got the latter apartment through the 
janitor; that he could not remember the numbers of the 
three phones in his apartment but that he cotild remember 
the numbers of two of them, namely Adains 7458 and 
Adams 2800, and that he was probably mistaken when he 
testified on direct examination that the third phone was 
Columbia 1400 as he now thought that that yas the phone 
at the bottle store; that he met Shields for jthe first time 
either in the bottle store or in front of the bottle store and 
that Bobbie Lehman was present at the time ;j that while he 
and Shields entered into a partnership after tjie first of the 
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year 1930 they had talked about it before that time; that 
Darwell started working for the witness several weeks 
after the witness started in business in September, 1929; 
that witness was not paying his wife anything before he and 
the defendant Shields entered into their agreement. 

The witness further testified upon cross examination that 
he was married under the name of Charteres in Virginia; 
that he had talked it over with his wife before they were 
married and they agreed that he did not want to have his 
right name known in Washington so they were married 
under the name he was going under. The witness further 
testified that prior to the partnership arrangement between 
him and Shields, Shields had the apartment No. 42 but had 
left it some time prior to their going into partnership. 

The witness further testified that he had served time in 
Occoquan, having, on December 3, 1927, pleaded guilty in 
the Police Court of the District of Columbia to petit lar¬ 
ceny; and that on July 15, 1929, he was convicted of vio¬ 
lating the speed law. 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Evelyn P. Stokes, 
who testified upon direct examination that she was the 
Treasurer of C. W. Simpson Company, Real Estate Deal¬ 
ers, and had charge of the rentals; that her company han¬ 
dled the rental for apartments 41 and 42 of 1477 
137 Newton Street, Northwest; that from the period be¬ 
ginning with January 1,1930, and ending with April, 
1930, apartment 42 was rented but there was no written 
lease. 

Upon cross examination the witness testified that she 
did not know of her own personal knowledge who paid the 
rent for these apartments. 

Thereupon the Government, further to maintain the issues 
on its part joined, called as a witness Mrs. Kitty Dodd, 
who testified upon direct examination that she was em¬ 
ployed by Thomas J. Fisher & Company, real estate bro¬ 
kers. The witness identified her signature upon Govern¬ 
ment Exhibit No. 40 for identification, which was a lease 
and testified that the defendant Lerner whom she pointed 
out in the courtroom signed his name to the lease in her 
presence. The witness further testified that she did not 
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really remember whether she received any jrent on this 
lease herself. Thereupon the lease was offeree^ and received 
in evidence over the objection of counsel for the defendant 
Lerner, the Court noting an exception upoi^ its minutes. 
This lease was dated November 26, 1929, was between 
Thomas J. Fisher & Co., Inc., as the lessor and Milton 
Lerner as the lessee and covered apartment 105 of 1439 
Spring Road, Northwest for the term of ten months begin¬ 
ning with December 1, 1929, at a monthly rerital of $62.50. 
The lease was executed as follows: 

“THOMAS J. FISHER & COMPANY, 
INCORPORATED, 

By CHARLES R. BROWN, j 

Secretary. 

MILTON LERNER. 

i 

Witness at signing: 

KITTY C. DODD.” 

Upon cross examination the witness testified that she 
was in the rent department of Fisher & Company; that she 
could not remember when it was that she saw [the defendant 
Lerner sign Government Exhibit 40; that since the date 
that she saw him sign the lease she thought he had been 
in her office; that she thought, but was jnot sure, that 
138’ the man whom she pointed out as Lerner was the 
man whom she saw sign the lease. 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness John Cotter, 
who testified upon direct examination that he had charge of 
the upkeep of buildings and some of the rei^ts at Thomas 
J. Fisher & Company. He identified his signature upon 
U. S. Exhibit No. 41 for identification, whic^i was a lease 
and testified that Mrs. Ida Mendelson, whom he pointed 
out in the courtroom, signed the lease in his presence. This 
lease was offered and received in evidence over the objec¬ 
tion of the defendants and an exception was |duly noted by 
the Court upon its minutes. The lease was dated December 
19, 1929, was between Thomas J. Fisher & Co., Inc., as the 
lessor and Alfred G. Mendelson as the lesseb, and covered 
the rental of apartment 105 of 1435 Spring Road, North¬ 
west, for the term of nine months beginning with January 

i 

j 

i 
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1,1930, at the monthly rental of $60.00 and was executed as 
follows: 

“THOMAS J. FISHER & COMPANY, 
INCORPORATED, 

By CHARLES R. BROWN, 

Secretary. 

Mrs. I. MENDELSON. 

A. G. MENDELSON. 

Witness at signing: 

JOHN COTTER.” 

There was no cross examination of this witness. 

% 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Vernon D. Smith, 
who testified upon direct examination that he was a Special 
Agent of the Bureau of Prohibition; and had been so em¬ 
ployed for four years; that on the 27th day of March, 1930, 
he had under observation the house at No. 15 Franklin 
Street, East Hyattsville, and observed various automobiles 
going in and out of the premises; that on that date he saw a 
Chevrolet coupe bearing D. C. tags N-4240 go in the 
139 garage under the house and thereafter come out; 

that on the same date he saw a Packard sedan bear¬ 
ing Maryland tags 295596 drive on the premises and shortly 
thereafter drive away. 

At this point counsel for some of the defendants made 
the same objection to this line of testimony that had there¬ 
tofore been made and the objection was overruled and an 
exception duly noted by the Court upon its minutes. 

The witness further testified that on March 29, 1930, he 
had under observation the house at Lincoln and Arthur 
Streets; that on that occasion he saw the Chevrolet coupe 
bearing D. C. license plates N-4240, the Packard hereto¬ 
fore mentioned and a truck bearing D. C. tags C-6060 go 
in the garage or drive on the premises. 

The witness further testified that on March 31, 1930, and 
on April 2, 1930, he again had the house at Lincoln and 
Arthur Streets under observation; that on the latter date 
he observed the automobile bearing D. C. tags N-4240 drive 
up to the garage and two men placed some sacks in the 
automobile; that at the same time seven or eight five- 
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gallon cans were taken from the garage and placed in the 
back of the automobile, these cans being apparently filled 
with something. 

The witness further testified upon direct j examination 
that on April 8, 1930, he was in the neighborhood of the 
apartment house at 1477 Newton Street, Northwest, and 
on that day saw an automobile drive up near;the entrance 
bearing D. C. tags S-5625; that in the back of the car he 
found a trap that was the width of the car and approxi¬ 
mately five inches deep and about eighteen inches wide. 

There was no cross examination of this witness but at 
the conclusion of his testimony counsel for |some of the 
defendants renewed their motion to strike out all his testi¬ 
mony which motion was overruled and an exception duly 
noted by the Court upon its minutes. 

i 

Thereupon the Government, further to maintain the 
issues on its part joined, called as a witiiess Roger C. 
140 Butts, who testified upon direct examination that on 
the 26th day of November, 1929, and from that date 
through the early part of the year 1930 he wasj employed by 
the Bureau of Prohibition; that on the 26th day of Novem¬ 
ber 1929 he and Herbert R. Johnson and aj man by the 
name of Bingham w^ent to the bottle store at 3442 Four¬ 
teenth Street, Northwest; that Johnson asked Mendelson 
if he could get half a gallon of alcohol and thereupon ar¬ 
rangements were made to meet Mendelson at the corner of 
Thirteenth and Fairmont Streets in about twenty minutes; 
that at about that time they met a Ford coupe at that inter¬ 
section and the occupants thereof told them tb drive up the 
street; that thereupon Johnson gave Bingham six dollars 
and Bingham brought out of the premises 1320 Fairmont 
Street a half gallon of alcohol and gave it to thb witness and 
Johnson. The witness was shown Government Exhibit for 
identification No. 1 which he identified by his initials on the 
jar. 

The witness further testified that on March 28, 1930, he 
was at Fourteenth and Clifton Streets and he telephoned 
Adams 7458 and asked for Jerry and the party at the other 
end of the telephone said that Jerry would be right down 
to interview witness as he was in doubt as to witness’ name; 
that shortly thereafter a Pierce-Arrow autoniobile bearing 
D. C. license tags 1183 driven by Jerry Chartleres came up 
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and after a short conversation with witness arrangements 
were made for witness to meet Charteres at Sixteenth and 
Newton Streets to wait for the delivery; that witness pro¬ 
ceeded to that intersection and a Chevrolet sedan bearing 
D. C. license tags S-5625 driven by Jack Gordon came up 
and Gordon delivered to witness a pint of gin for which 
witness paid Gordon $1.25. The witness identified U. S. 
Exhibit No. 43 for identification bv his initials on the 
bottle as being the bottle and contents to which he just 
referred. 

The witness further testified that on March 31, 1930, he 
telephoned Columbia 1400 and asked for Jerry and ordered 
a pint of liquor and a woman’s voice answered that it would 
be over in ten minutes; that shortlv thereafter the Pierce- 
Arrow roadster driven by Charteres who was ac- 
141 companied by Jack Gordon, met the witness at the 
corner of Fourteenth and Spring Road and Gordon 
delivered to the witness the liquor for which witness paid 
Gordon $1.25. The witness was shown a bottle containing 
a liquid which was marked U. S. Exhibit No. 44 for identifi¬ 
cation and he identified it by his initials on the bottle as 
being the one just referred to. 

The witness further testified that at the time of the last 
mentioned incident he told Charters that he was out of 
work, to which Charteres replied that he would call him up 
later; that on the 1st of April, 1930, the witness met 
Charteres at Sixteenth and Taylor Streets, Northwest, and 
engaged witness to work for him; that that evening witness 
went to apartment 42 at 1477 Newton Street, Northwest, 
and when he arrived there the defendants Shields and 
Charteres were present; that witness helped Shields and 
Charteres label some bottles with “Old Schenlev Rve” 
labels; that he made approximately eight or ten deliveries 
that evening and received as compensation four dollars 
from Corbin Shields. 

The witness further testified that on April 2, 1930, he 
was again employed by Charteres and Shields and on that 
evening he made approximately eight or ten deliveries and 
received as compensation from Jerry Charteres three dol¬ 
lars and a pint of gin; that on the last mentioned two dates 
he saw at the premises mentioned besides Charteres and 
Shields, Mrs. Charteres, Jack Gordon and Bernard Dar- 
well; that he later learned that Jack Gordon’s name was 
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John Fentress; that on the evening of April 2, 1930, Jack 
Gordon showed him the trap in the Chevrolet! bearing D. C. 
tags No. S-5625; that there was a lid under |the front seat 
of the automobile and a wire and the trap was operated 
by pulling the wire and releasing a little lock in the back, 
thus enabling one to lift the floor board up and underneath 
there was a space for seventeen pints of liqupr; that at the 
time he was shown the trap there was one bottle, a pint, of 
what appeared to be gin therein. The witness further testi¬ 
fied that he observed Mrs. Charteres answering the tele¬ 
phone a number of times; that Corbin Shields answered 
the telephone a few times and told witness where to 
142 deliver; that he received directions for taking orders 
out in apartment 41 but got the liquof in apartment 
42, the key for 42 being kept in 41. j 

The witness further testified that he knew! the defendant 
Eddie Croghan; that on March 28, 1930, he telephoned 
Columbia 5167 and asked for Eddie and ordered a pint of 
rye; that it was agreed that the delivery shopld be made at 
Seventeenth and Park Road, Northwest, and in about 
twenty minutes a Ford roadster bearing Di C. tags 8053, 
driven by Croghan came up and he delivered!to witness one 
pint of rye for which he was paid by witness $2.50. A bot¬ 
tle containing a liquid marked U. S. Exhibit No. 45 for 
identification was shown the witness who j identified the 
same by his initials on the label and testified Ithat it was the 
bottle just referred to. 

The witness further testified that on March 31, 1930, he 
again telephoned Columbia 5167 and asked Croghan to de¬ 
liver one or two pints of gin (the witness did not recall 
which) to him at Fourteenth and Clifton Sjtreets; that in 
about twenty minutes Croghan and another person drove 
up in the same Ford roadster; that Croghan delivered to 
witness two pints of gin for which witness; paid Croghan 
$2.50. The witness was shown two bottles containing liquid 
marked respectively U. S. Exhibits No. 46 and 47 for 
identification, and identified the same by his; initials on the 
labels and as being the ones just referred toi 

The witness further testified that on April 4, 1930, he 
again telephoned Columbia 5167 and ordered two pints of 
gin and it was agreed that delivery should bb made at New¬ 
ton and Brown Streets, Northwest; that shortly thereafter 

8—5480a 
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a Ford roadster came up occupied by the defendants Baum 
and Baker bearing D. C. tags 8053; that one of these de¬ 
fendants (witness did not recall which one) delivered to 
witness two pints of gin for winch witness paid one of them 
$2.50. The witness was shown two bottles containing a 
liquid marked respectively U. S. Exhibits No. 48 and 49 for 
identification and identified them by his initials on the 
labels as being the ones just referred to. 

143 The witness further testified that he tasted the 
contents of U. S. Exhibits for identification 1, 43, 44, 
45, 46, 47, 48, and 49; that in his opinion No. 1 tasted like 
alcohol, Nos. 43, 44, 46, 47, 48, and 49 tasted like gin, and 
No. 45 tasted like rye. In each instance in connection with 
U. S. Exhibits Nos. 43 to 49 inclusive after the witness testi¬ 
fied that he tasted the contents of the bottles he was asked 
what he then did with the respective bottles and his answer 
was that he took them to the Prohibition Department and 
sealed and labelled them. The witness further testified that 
he took Exhibits 43 to 49 inclusive to the Prohibition De¬ 
partment where he labelled and sealed them; and that he 
and Agent Richardson later took Exhibits Nos. 43 to 49 
inclusive to the Government Chemist. 

i 

Upon cross examination the witness testified that he was 
a Special Employee of the Bureau of Prohibition; that he 
had three contracts with the Bureau for a period of three 
months each; that he was not a stool pigeon or a paid in¬ 
former; that he had known Bingham for about two years 
prior to November 26, 1929; that he did not know what he 
did for a living; that he gave Bingham a drink out of the 
jar of alcohol which was purchased on November 26, 1929, 
and that witness also took a drink. 

Upon further cross examination the witness was shown 
Government Exhibits for identification Nos. 48 and 49 and 
testified that he did not find the names Jack Baum or Frank 
Baker appearing on those bottles. The witness further 
testified that he did not know where the telephone Columbia 
5167 was located; that he first became acquainted with 
Corbin Shields on April 1, 1930, and saw him on that date 
and on April 2, 1930; that he had known Jerry Charteres 
since March 28,1930; that witness was known to Charteres 
by the name of Thompson; that the defendant Shields never 
delivered or sold any liquor to witness; that the money and 
pint of gin which he received as compensation for working 
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for Slieilds and Charteres was turned over to Special Agent 
Heddons; that the witness did not know the defendants 
Beasley, Lobolo, Ahern and McNichols. 

At this point counsel for the defendants Baum and 
144 Baker moved to strike the testimony respecting Ex¬ 
hibits 48 and 49. This motion was overruled and an 
exception duly noted by the Court upon its minutes. 

i 

Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Arthur D. 
Etienne, who testified upon direct examination that he is 
the chemist in charge of the laboratory of the 'Bureau of In¬ 
dustrial Alcohol at Fort McHenry at Baltimore, Maryland; 
that Government Exhibits for identification $, 9, 10 and 11 
were brought to his office by Agent Thompson in a sealed 
condition on April 15,1930, and he broke the feeal and made 
analvses of the contents of the bottles. The! witness testi- 

. * i 

ned that he found the contents of Exhibit 8 to be ethyl 
alcohol, alcoholic content 87.25% by volume hnd fit for use 
as a beverage. The witness further testified | that he found 
the contents of Exhibit 9 to be a toilet preparation made 
with special denatured alcohol, Formula No. !40, containing 
1.2% of an essential oil, also containing anjimonium com¬ 
pounds, the alcoholic content being 89.3% by volume and 
not being fit for beverage purposes in its present condition. 
The witness further testified that he found i Exhibit 10 to 
be distilled spirits artificially colored and having an alco¬ 
holic content of 47.5% by volume and fit for use as a bever¬ 
age. The witness further testified that he found the con¬ 
tents of Exhibit 11 to be ethyl alcohol having a slight per¬ 
fume taste, the alcoholic content being 90.3% -by volume and 
not being fit for beverage purposes, it havipg a disagree¬ 
able taste which could be readily overcome, however, by 
submitting it to a distillation; that he treated samples from 
Exhibits 9 and 11 bv adding caustic hvdrpxide and sul- 
phuric acid and then redistilling them, obtaining a potable 

ethvl alcohol therefrom. 

* ! 

The witness further testified that after mhking his analy¬ 
ses of the bottles and their contents he sealed the bottles 
and placed them in his storeroom and that apart from such 
analyses he did not change or alter the contents of the bot¬ 
tles. i 
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The defendants objected to the witness being per- 

145 mitted to give the foregoing analyses and to the plac¬ 
ing before the jury of liquids not fit for use as bever¬ 
ages, which objections were overruled and exceptions noted 
by the Court upon its minutes. 

The Government Exhibits for identification 8, 9, 10, and 
11 were offered and received in evidence over the objec¬ 
tion of counsel for the defendants, the Court noting ex¬ 
ceptions upon its minutes. 

Thereupon the Government, further to maintain the issues 
on its part joined, called as a witness Harry F. Richardson, 
who testified upon direct examination that he was a Special 
Agent in the Bureau of Prohibition. The witness identified 
Government Exhibits for identification Nos. 43 to 49 in¬ 
clusive by his initials on the bottles. He further testified 
that on April 10, 1930, he got all these bottles from Special 
Agent Heddons and in company with Special Employee 
Roger C. Butts he took them to the Government Chemist’s 
office in the Treasury Building. 

Upon cross examination the witness testified that he per- 
sonallv delivered the bottles to the Government Chemist, 
Dr. Spear; that while he got the bottles from Special Agent 
Heddons, Mr. Heddons did not hand them to him but that 
they were sitting on his desk; that he took three other 
samples to the chemist upon the same occasion. 

The witness testified in answer to a question of the Court 
that he and Butts did not do anything to the samples on 
the way down to the chemist. 

Thereupon the Government, further to maintain the issues 
on its part joined, called as a witness Bernard E. Darwell, 
who testified upon direct examination that he formerly 
lived in apartment 47 of 1477 Newton Street, Northwest, 
and that he was acquainted with Jerry Charteres and John 
A. Fentress; that Charteres lived in apartment 41 and that 
Fentress lived in a back apartment in the same apartment 
house; that beginning with September, 1929, he worked for 
Jerry Charteres at at apartment 41 delivering 

146 whiskey for him; that he worked from six in the 
evening until midnight and was paid for his services 

every evening by Jerry Charteres the sum of two dollars; 
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that he continued to perform such services for about seven 
months; that he knew the defendant Corbin Shields, having 
met him around the first of the year 1930 at Charteres’ 
apartment. The witness further testified that! when he first 
went to work for Charteres there was a telephone in apart¬ 
ment 41 whose number was Adams 7458;! that he was 
familiar with apartment 42 in the same premises and that 
that apartment was used for mixing gin and rye, beginning 
with the first of the year 1930; that around tie first of the 
year 1930 two more telephones were installed^ being Adams 
2800 and Columbia 1400; that he had nevet seen the de¬ 
fendant Shields in apartment 42 but had seen him in apart¬ 
ment 41; that he and Charteres had been in; apartment 42 
together cutting the liquor; that they woulc( mix two gal¬ 
lons of alcohol with three gallons of water and make five 
gallons; that they made rye by adding a pint of prescrip¬ 
tion whiskey to the foregoing and a little bit of caramel 
coloring; that a pint of rye sold for three dollars or two 
pints for five dollars and a pint of gin sold for one dollar 
or one dollar and a quarter. 

The witness further testified that he saw the defendant 
Shields in apartment 41 “a pretty good bit ’] from the first 
of the year 1930 until about March 22,1930, ‘ ‘loafing around 
there with Jerry”; that Shields sometimes would answer 
the telephone but that he did not give witness any orders 
as witness got his orders from Charteres, bjit Shields was 
in the apartment nearly every night from hbout eight or 
nine o’clock to about 11:30; that witness yrould average 
around ten or fifteen deliveries an evening; each delivery 
varying between a pint and a quart but most of them being 
pints. i 

There was no cross examination of this witness, but in 
answer to questions by the Court the witness testified that 
the last time he talked to Corbin Shields was on the 20th 
of March, 1930, and that the day before he testified was the 
first time he had seen him since that |date as he had 
147 been home in Pennsylvania. 


Thereupon the Government, further to maintain the issues 
on its part joined, called as a witness Warren A. Heddons, 
who testified upon direct examination that he is the Assist¬ 
ant to the Chief Agent in Charge, Philadelphia Division, 
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Bureau of Prohibition, Department of Justice; that he had 
been in the Bureau of Prohibition since 1921; that on the 
29th day of March, 1930, he was in the neighborhood of 
Fourteenth and Meridian Streets, Northwest, in company 
with Agent Walter F. Martin, being parked on the northeast 
corner of that intersection in a Ford coupe; that a Lasalle 
roadster bearing Maryland tags 170071 drove along Four¬ 
teenth Street opposite to the bottle store and stopped and 
shortly thereafter drove north on Fourteenth Street fol¬ 
lowed by a Ford roadster which had been parked across 
the street from the bottle store at 3442 Fourteenth Street; 
that the occupants of the Ford roadster were the defend¬ 
ants Croghan and Baum, the roadster bearing D. C. license 
plates 8053, but the witness could not say which one of 
them was driving the car; that witness and Agent Martin 
followed behind the Lasalle and the Ford roadster for a 
short distance and then turned in another direction. 

The witness further testified that on April 8,1930, he had 
occasion to go to apartment 204 of 1441 Spring Koad in 
company with Deputy United States Marshals Cerimele 
and Clarkson who had warrants of arrest for the defend¬ 
ants Baker and Croghan; that he knocked on the door of 
apartment 204 and the defendant Croghan opened the door 
slightly, there being a chain on the inside; that the Deputy 
Marshals informed him that they had warrants of arrest 
for Croghan and Baker; that Croghan declined to open 
the door and witness and the Deputy Marshals pushed it 
through. 

The witness further testified that the Deputy Marshals 
placed the defendants Croghan and Baker under arrest. 
The apartment was described as having a small entrance 
hallway, a living or bed room, there being a bed in it, and 
a dinette adjacent to the bed room and separated 
148 merely by an archway. The witness further testi¬ 
fied that when they entered the apartment the de¬ 
fendant Baker was in bed under the influence of liquor and 
witness found in bed with him a pint bottle containing, in 
the witness!’ opinion, gin; that on a table in the dinette wit¬ 
ness saw some half gallon jars of alcohol and on the floor 
some five-gallon empty tin cans. At this point counsel for 
the defendants objected to the witness describing what he 
saw for the reason that the arrests had already been made. 
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The objection was overruled and the Court noted an ex¬ 
ception upon its minutes. 

The witness further testified that he examined the jars 
and the tin cans and he smelled the odor of alcohol in con¬ 
nection with them; that with the exception of a half gallon 
jar of alcohol and of the pint of gin which tike witness took 
from the bed in which the defendant Baker? was lying, the 
other jars and cans were turned over to the Deputy United 
States Marshals. A bottle containing a liqfiid was marked 
U. S. Exhibit No. 50 for identification and identified by the 
witness who identified it by his handwriting on the label 
as being the pint bottle and its contents which the witness 
had seized in apartment 204 and concerning which he had 
just testified. The witness was shown a jar containing a 
liquid which was marked U. S. Exhibit No. |51 for identifi¬ 
cation and which the witness identified by tiis handwriting 
there as being the jar of alcohol which he had just testified 
that he seized. Counsel for the defendants objected to this 
testimony for the reason that the witness and the Deputy 
United States Marshals entered the premises with war¬ 
rants of arrest and inasmuch as they had no search war¬ 
rant they had no right to seize any property found there. 
The objection was overruled and an exception duly noted 
by the Court upon its minutes. The witness testified that 
he tasted the contents of the bottle and jar and in his 
opinion they contained alcohol; that he took the bottle and 
jar to his office and sealed them, afterwards taking them 
to the chemist for analvsis. 

The witness was shown Government Exhibits Nos. 1, 2, 
3, 4, 5, and 7 which he identified by his ^nitials thereon 
and he testified that he had had thosq exhibits in his 
149 possession locked up in a safe, having been received 
from Special Employee Johnson; that he later de¬ 
livered these exhibits to Johnson for submission to the 
chemist for analysis. 

The witness was shown Government Exhibits Nos. 43, 44, 
45, 46, 47, 48, and 49 which he identified; by his initials 
thereon, and he testified that he had had thosb exhibits in his 
possession locked up in a safe, having received them from 
Special Employee Butts; that he later delivered these ex¬ 
hibits to Butts for submission to the chemist for analysis. 

The witness further testified upon direct examination that 
on April 8, 1930, he went to the premises 3^42 Fourteenth 




120 


A. G. MENDELSON ET AL. VS. 


Street after he left 1441 Spring Road, in company with 
Deputy Marshals Cerimele and Clarkson; that when he ar¬ 
rived at the store he saw therein Special Agent Tippett, 
Special Agent Wall, and Special Employee Grimsley. At 
this point counsel for the defendants objected to any testi¬ 
mony concerning an entry and search of the bottle store on 
the ground thht the affidavit upon which the search warrant 
was issued did not state any proper cause. This objection 
was overruled and an exception duly noted by the Court 
upon its minutes. 

The witness further testified that he saw Agent Tippett 
with a search warrant for these premises, identifying the 
agent’s signature upon the warrant; that when he entered 
the store he saw the defendant Beasley and later on he saw 
the defendants Mendelson, Baker, Croghan, and Charteres; 
that he observed the agents counting the supplies on hand 
which were cans of malt, charcoal, gin essence, rye flavor¬ 
ing, empty five-gallon cans, corks, bottles, fake stamps and 
labels (the witness testified that Government Exhibit No. 
17 for identification was counterfeit stamps). At this point 
the defendants objected to the witness testifying as to the 
seizure of the various supplies on the ground that they were 
not covered by the search warrant. The objection was over¬ 
ruled and an exception duly noted by the Court upon its 
minutes. The witness further testified that three truck 
loads of supplies were taken from the bottle store on that 
occasion; that the defendants Mendelson and Beasley 
150 were placed under arrest; that after witness had 
been at the store over an hour Croghan and Baker 
came there and then Charteres; that Baker remarked in 
referring to Johnson that they would get him. The witness 
further testified that on half a dozen or more times in 
January and February, 1930, he saw the defendants Croghan 
and Baker and Croghan and Baum driving around in an 
automobile bearing D. C. tags 8053. 

Upon cross examination the witness testified that no one 
except himself had access to the safe in which the samples 
were kept during the period of time that he had possession 
of them. The witness further testified that the several 
truck loads of items seized at 3442 Fourteenth Street, North¬ 
west, were destroyed by order of Court. The witness fur¬ 
ther testified that when he entered the premises 1441 Spring 
Road, Northwest, he did not remember whether the defend- 
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ant Baker had his hat on while he was lying in bed; that when 
Deputy Marshal Cerimele was arresting Bakejr, Baker hit 
him; that while standing in the room where Baker vras lying 
on the bed he could see the table in the dinette or kitchenette 
where the jars of alcohol w^ere. 

The witness further testified upon cross examination that 
Government Exhibits Numbered 50 and 51 were never in 
anyone else’s possession but the witness’ until be took them 
to the chemist and that he did not change or tamper with 
the contents of those bottles. 

Upon examination by the Court the witness testified that 
he did not change or tamper with the contents of any of the 
bottles that Johnson and Butts delivered to hiin while they 
were in his possession. 

Upon further cross examination the witness testified that 
when he went to 1441 Spring Road, he thought the Deputy 
Marshals had a warrant for the arrest of the defendant 
Baum. 


Thereupon the Government, further to maintain the is¬ 
sues upon its part joined, called as a witness James L. 
Young, who testified upon direct examination that he was a 
Chemist attached to the Bureau of Industrial Alcohol of 
the Treasury Department. The witness was shown 
151 Government Exhibits for identification pmnbered 50 
and 51 and he testified that he received them from 
Mr. Heddons in a sealed condition on May 14, 1930; that he 
analysed the contents of the bottles after breaking the seal; 
that he found exhibit 50 to be diluted ethyl alcohol contain¬ 
ing 34.4% of alcohol by volume; that he found exhibit 51 to 
be grain alcohol containing 88.10% by volume; jthat the con¬ 
tents of these two exhibits were fit for use asj a beverage; 
that after making his analyses he resealed the bottles and 
placed them in the store-room at the Treasury Department; 
and that apart from the analyses he did not aliler or change 
the contents thereof. 

Thereupon Exhibits 50 and 51 were offered |and received 
in evidence over the objection of counsel for the defendants 
and an exception was duly noted by the Court upon its 
minutes. 


Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Edward R. Deane, 
who testified upon direct examination that he was an In- 
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spector of Automobile licenses for the District of Colum¬ 
bia ; that he was the custodian of certain records which he 
had produced pursuant to a subpoena duces tecum and 
that the records are public records. 

The witness identified U. S. Exhibits for identification 
Nos. 52, 53,54, 55, 5fi, 57, 58, 59, 60, and 61 as being the regis¬ 
tration records for 1930 of certain automobiles and the fore¬ 
going exhibits were offered and received in evidence over 
the objection of the defendants, the Court overruling the 
objection and noting an exception upon its minutes. The 
exhibits are substantially described as follows: No. 52: rec¬ 
ord of issuance of tag No. 1183 to Jerry R. Charteres, 1477 
Newton Street, N. W., for Pierce-Arrow roadster; No. 53: 
tag No. S-5625 to Jack Gordon, 1477 Newton Street, N. W., 
for a Chevrolet sedan; No. 54: tag No. N-1414 to John W. 
Dungan, 1435 Spring Road, N. W., for a Ford coupe, Engine 
No. 2459243; No. 55: tag No. 6721 to Thomas McNichols, 
1002 Park Road, N. W., for a Ford coupe (same engine 
number as on No. 54); No. 56: tag No. S-19S7 to 
152 Albert Mendelson, 1435 Spring Road, N. W., for a 
Ford coupe (same engine number as in 54 and 55); 
No. 57: N-5685 to Harry Kushner, 1439 Spring Road, N. W., 
for an Oakland sedan; No. 58: N-4240 to Harry Kushner, 
651 Pennsylvania Ave., N. W., for a Chevrolet coupe; No. 
59: C-6060 to Harry Kushner, 1439 Spring Road, N. W., for 
a G. M. C. truck; No. 60: K-4009 to Nettie M. Clarke, 107 B 
Street, N. E., for a Ford sedan; and No. 61: tag No. 8053 
to Edward T. Croghan, apartment 121, 1417 Park Road, 
N. W., for a Ford roadster. 

Upon cross examination the witness testified that the 
registration cards did not purport to be in the handwriting 
of the persons whose names appeared thereon. 

Upon further cross examination the witness testified that 
he produced the records pursuant to a subpoena duces tecum 
which ordered him to bring the records concerning the issu¬ 
ance of motor vehicle licenses to sundry defendants in the 
above-entitled cause; that he did not look up registration 
cards in the name of the defendant Beasley as he only 
brought with him registration cards called for in a list fur¬ 
nished him. 

Whereupon counsel for the defendant Beasley offered in 
evidence as Defendant’s Exhibit No. 1 the subpoena duces 
tecum served upon this witness which offer was refused by 
the Court and an exception noted upon its minutes. 
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Thereupon the Government, further to maintain the 
issues on its part joined, called as a witness John J. 
Clarkson, who testified upon direct examination that he was 
a Deputy United States Marshal for the District of Colum¬ 
bia ; that on April 8, 1930, in company with Agent Heddons 
he arrested the defendant Croghan. He identified by his 
signature thereon Government Exhibit for identification No. 
62, which was the United States Commissioner’s Warrant 
issued for the arrest of the defendant Crogjian. 

The witness further testified upon direct| examination 
that when he went in the apartment at 1441 Spring 
153 Road, defendant Baker was lying in bed with a bottle 
containing either alcohol or gin alongside of him; that 
the defendant Baker appeared to him to be drunk; that he 
saw a lot of jars and bottles on the kitchen table; that he 
seized all the jars and bottles except one half gallon and a 
pint which Mr. Heddons took; that at the same time the 
defendant Baker was arrested either by the witness or 
Deputy Marshal Cerimele. The witness testified that 
Deputy Marshal Cerimele’s signature was on Government 
Exhibit 63 for identification, which was a United States 
Commissioner’s Warrant for the arrest of the defendant 
Baker. 

Upon cross examination the witness testified that after 
placing the defendants Croghan and Baker upder technical 
arrest he examined the whole apartment; that Baker while 
lying in bed had his shirt and pants on but no coat or shoes 
and the witness did not think that he had hisi hat on. 


Thereupon the Government offered in evidence Exhibits 
62 and 63 which were duly received, both being warrants to 
apprehend issued on April 8,1930, by Needham C. Turnage, 
United States Commissioner for the District of Columbia, 
the former being directed against the defendant Croghan 
and the latter against the defendant Baker. Both warrants 
bear the return of the United States Marshal! showing them 
to have been executed on April 8, 1930. 


Thereupon the Government, further to maintain the 
issues on its part joined, called as a witness Frank D. 
Tippett, who testified upon direct examinatibn that he was 
an Inspector of the Bureau of Industrial Alcohol at the 
Treasury Department and had been in the Bureau of Pro- 

i 
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hibition since 1920; that on March 26, 1930, he was in the 
vicinity of No. 15 Franklin Street, East Hyattsville, Mary¬ 
land, and on that occasion observed a truck bearing D. C. 
license plates 1 C-6060 drive into those premises. 

The witness further testified that on April 8,1930, he went 
to the premises 3442 Fourteenth Street, Northwest, to exe¬ 
cute a search warrant which was shown to him as U. S. Ex¬ 
hibit 65 for identification and was identified by the witness 
by his signature thereon as the search warrant which 
154 he executed at those premises. This search warrant 
was offered and received in evidence over the objec¬ 
tion of counsel for the defendants and an exception duly 
noted by the Court upon its minutes. The search warrant 
is substantially described as being dated April 8,1930, being 
issued by Needham C. Turnage, United States Commis¬ 
sioner in and for the District of Columbia, is supported by 
two affidavits, is directed to Frank D. Tippett, Federal Pro¬ 
hibition Agent, and commands him “to seize and take into 
your possession all intoxicating liquor found therein con¬ 
taining one half of one per centum or more of alcohol by vol¬ 
ume and fit for beverage purposes, together with all forged 
Government stamps, alcohol cans, bottles, jars, flavors, gin, 
rye and scotch essence, and other property designed for the 
manufacture of liquor intended for use in violating Title II 
of the National Prohibition Act”. 

Upon further direct examination the witness testified 
that in company with certain Special Agents and police of¬ 
ficers and Deputy Marshal East, he executed the search 
warrant; that he found the defendant Beasley there at that 
time and that he was arrested; that he seized revenue 
stamps, gin extract, and other articles enumerated in the 
search warrant, empty bottles and kegs. He was shown 
Government Exhibit No 17 which he identified by his in¬ 
itials thereon as being some of the stamps seized by him 
and found behind the Schlitz Malt cans. The witness fur¬ 
ther testified that during the course of the search the de¬ 
fendants Baker and Croghan and Charteres appeared on 
the scene; that the defendant Mendelson came in and was 
placed under arrest, that Baker threatened to get Johnson 
and said he had told Mendelson that Johnson was a bad egg. 

Upon cross examination the witness testified that Deputy 
Marshal East had a warrant for the arrest of the defend¬ 
ant Mendelson. 



THE UNITED STATES. 


125 


Thereupon the Government, further to maintain the is¬ 
sues on its part joined, called as a witness Alpert A. Spear, 
who testified upon direct examination that he Was a chemist 
attached to the Treasury Department. 


The witness was shown Government Exhibits for 
155 identification Nos. 1, 2, 3, 4, 5, and 7^ and testified 
that they had been received in his offiqe on April 14, 
1930, in a sealed condition from Agent Johnson; that wit¬ 
ness broke the seals and mad- analyses of tlie contents as 
follows: No. 1, grain alcohol, 90.7% alcohol bjy volume; No. 


2, grain alcohol, 93%; No. 3, grain alcoho| 94%; No. 4, 
colored alcohol (synthetic whiskey) 43.9%; No. 5, grain 
alcohol 87%; and No. 7, grain alcohol, 86.9 %j. The witness 
was shown government exhibits for identification Nos. 43, 
44, 45, 46, 47, 48, and 49, and testified that jthey had been 
received in his office on April 10,1930, in a sealed condition 
from Agent Richardson; that witness brokq the seals and 
made analyses of the contents as follows: 43, gin 38.7%; 
44, gin 38.7%; do, colored alcohol, 48%; 46, gin, 38.5%; 
47, gin, 38.5%; 48, gin, 35.7%; and 49, gin, 35.7%. The 
witness testified that the contents of all theke bottles were 
fit for use as a beverage; that after making the analyses he 
resealed the bottles and that except for tiie analyses he 
made, he did not change or alter the contents of the bottles. 

Thereupon the government offered in| evidence the 
above-mentioned exhibits Nos. 1 to 5, 7, and!43 to 49, inclu¬ 
sive, and they were received, over the objection of the de¬ 
fendants, subject to a motion to strike later ion. 

Thereupon the Government rested its case in chief. 


Whereupon counsel for the defendants Leirner and Kush- 
ner moved to strike out the following: (1) the lease of 
apartment 105, 1439 Spring Road, Northwest; (2) The 
testimony of witness Ulle as to the storing of drums in a 
certain space in the terminal warehouse; (3|) the testimony 
of witness Warren; (4) the testimony of Iwitness Davis; 
(5) all the District of Columbia registration tags identified 
by the witness Deane; and (6) the nineteen bottle exhibits 
and their contents; which motion was overruled and excep¬ 
tions duly noted by the Court upon its minutes. 

Whereupon counsel for all the defendants severally and 
separately moved the Court to direct verdicts of 
156 “Not Guilty” as to all the defendants and argued 
the questions at length upon the following grounds: 


i 
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1. That the evidence was insufficient to justify the jury 
in returning a verdict of guilty. 

2. That the evidence failed to prove a single conspiracy 
as alleged in the indictment, but that if it proved anything, 
it proved a series of transactions by different groups of 
persons who were not working together for any common 
end. 

3. That while the evidence may have tended to show that 
some of the defendants were associated together, it failed 
utterly to disclose any common agreement or enterprise 
among them, but rather showed that several groups of the 
defendants were working or may have been working to¬ 
gether, but not toward any common purpose, but were 
rather working in opposition to and in competition with 
each other. 

At the conclusion thereof, the Court overruled the mo¬ 
tions as to all the defendants except Earl Harbin and 
Eugene Sanders and announced that he would direct a ver¬ 
dict in their favor at the x^roper time. 

Thereupon counsel for the defendants announced that 
they rested, no evidence being offered in their favor. 

That during the course of the argument of Mr. Kirkland, 
representing the Government, the following occurred: 

He stated that as far as Lebolo was concerned he didn’t 
have much to do with it; he was only there on one occasion 
and there was only one transaction but you should find him 
guilty; and said further: 

“And ladies and gentlemen of the jury you can bring in 
a verdict in this case with recommendation of mercv with 
reference to Lebolo. 

Mr. O’Shea: We object and ask that a juror be with¬ 
drawn on account of the misconduct of the district attor¬ 
ney. 

The Court: They have a right to do that. I am overrul¬ 
ing your motion and giving you an exception it is up to this 
jury to find him either guilty or not guilty. 

157 Mr. O’Shea: I want to reserve an exception to 
the refusal of the Court to discharge. 

The Court: Why do you want me to discharge the jury? 

Mr. O’Shea: Because I deem it misconduct on his part 
to make any such bargain with this jury. 

The Court: Is he bargaining with this jury? 
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Mr. O’Shea: He is undertaking to do it,! he is telling 

them: thev can bring in a verdict of guilty with recom- 

mendation of mercy. 

The Court: They can. 

Mr. O’Shea: I submit technically they caifnot. 

The Court: Why not. ' 

Mr. O’Shea: It is prejudicial for this gentleman to make 
that statement to them. 

The Court (addressing the jury): The jury is not preju¬ 
diced by that remark I hope. They certainly should not 
consider it in that light at all. The jury ar^ the exclusive 
judges of the fact. 

Mr. O’Shea: I want to reserve an exception. 

The Court: Go ahead. ’ ’ j 

l 

That then and thereupon the following prayers were of¬ 
fered on behalf of the defendant Shields: j 

Prayer No. 1. 

i 

i 

The jury are instructed that, upon the consideration of 
the whole evidence in the case, their verdict as to the de¬ 
fendant, Corbin Shields, should be “not guilty”. 

Refused and Exception. j 

i 

Prayer No. 2. j 

i 

The jury are instructed that if they believe that any 
witness in the case has knowingly testified falsely as to 
any material fact upon which such witness! could not rea¬ 
sonably be mistaken, then they are at liberty to disregard 
the whole or any part of the testimony of siich witness. 

Granted. 


Prayer No. 3. 

i 

158 The jury are instructed that in this the Govern¬ 
ment is bound to prove the offense charged, and 
every essential thereof, by evidence whicli satisfies their 
mind beyond a reasonable doubt of the truth of the charge 
and of every element thereof; that is to say, the evidence 
must be of such force as to exclude ever^ hypothesis of 
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the defendant’s innocence and if it does not do so they 
must find the defendant not guilty. 

Refused and Exception. 

Prayer No. 4. 

The jury are instructed that in determining the ques¬ 
tion whether or not the conspiracy charged in the indict¬ 
ment has been proved they are not at libertv to take into 
consideration any statement, act, conduct or declaration of 
any of the defendants against any other than himself, un¬ 
less made in the presence of the defendant sought to be 
charged thereby, until it is first proved beyond a reason¬ 
able doubt by independent evidence that a conspiracy ex¬ 
isted between the defendants or anv of them. 

The existence of the conspiracy must be proved by other 
testimony than such statements, act, conduct or declara¬ 
tions, and if independent of such statements, acts, conduct 
or declarations there is not sufficient proof of the exist¬ 
ence of the conspiracy as charged in the indictment you 
must acquit the defendant. 

Refused and Exception. 

Prayer No. 5. 

The jury are instructed that the only object and purpose 
of an indictment in a criminal case is to inform the defend¬ 
ant of the nature and case of the accusation against the 
defendant in any degree whatever, and the only purpose 
for which it can be considered by the jury is to deter¬ 
mine the charge of which the defendant is accused. 

Refused and Exception. 

Prayer No. 6. 

The jury are instructed that the presumption is, to begin 
with that each of the defendants is innocent of the offense 
alleged in the indictment. It was not necessary for any 
of them to introduce any evidence in this case. The whole 
burden rested upon the Government and each of the de¬ 
fendants could have sat mute and produced no witness and 
said nothing. That is that presumption with which you 
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begin the case, and that presumption stays With each de¬ 
fendant throughout the case, it is a pieec ojf evidence in 
the case in deciding whether the case is made out. Until 
your minds are convinced bevond !a reasonable 
159 doubt, after weighing all the evidence in the case 
and after weighing the presumption! of innocence 
that exists in favor of the defendant that the Government 
has proved beyond a reasonable doubt, eajch and every 
material fact alleged in the indictment, necessary to con¬ 
stitute the offense charged, the defendant jis to be con¬ 
sidered bv vou as innocent and vour verdict! should be not 
guilty. | 

Refused and Exception. ! 

Prayer No. 7. i 

The jury are instructed that the fact that a conspiracy 

may be difficult to prove does not lessen the! degree of evi¬ 
dence necessary to justify a conviction. Whatever may 
be the character or quality of the evidence, ijt must amount 
to proof beyond a reasonable doubt of th4 fact that the 
defendants agreed together. If the proof ; falls short of 
that your duty would be to acquit. 

Refused and Exception. 

! 

Prayer No. 8. ! 

Bv the term “reasonable doubt’’ as used) in the instruc- 
tions, is meant that state of the case which after the entire 
comparison and consideration of all the Evidence leaves 
the minds of the jurors in that condition that they cannot 
sav that thev feel an abiding conviction t!o a moral cer- 
taintv of the truth of the charge; a certainty that con- 
vi-ces and directs the understanding and satisfies the 

i 

reason and judgment of those who are botmd to act con¬ 
scientiously upon it. 

Refused and Exception. 

Prayer No. 9. 

The jury are instructed that in proving a case by cir¬ 
cumstantial evidence, each circumstance relied upon must 

9—5480a I 




130 


A. G. MENDELSON ET AL. VS. 


be proved with that degree of certainty which excludes 
every hypothesis other than that of guilt. If the circum¬ 
stances relied upon is consistent with innocence that it is 
your duty to adopt that hypothesis. In other words, the 
evidence must prove to you that the circumstances is 
wholly inconsistent with innocence. The law requires that 
a defendant shall be proven guilty of the offense charged 
beyond a reasonable doubt; and, until the evidence re¬ 
moves from vour minds everv reasonable doubt of guilt, 
you cannot find the defendant guilty, and this rule applies 
to each circumstance in the case, when circumstances are 
relied upon for the purpose of proving the case. 

Refused and Exception. 

160 Prayer No. 10. 

The jury are instructed that the evidence of the witness, 
Jerry Charteres, is not to be taken as that of an ordinary 
witness of good character, whose testimony is generally and 
prima facie supposed to be correct. On the contrary the 
evidence of such witness ought to be received with the very 
greatest care and caution and ought not to be passed upon 
by the jury under the same rules governing other and ap¬ 
parently credible witnesses. 

Refused & Exception. 

Prayer No. 11. 

Necessarily, if the jury find that the witness, Jerry Chart¬ 
eres, is an accomplice, they will have to inquire into the facts 
as to whether or not there is corroborating testimony. 

Refused & Exception. 

Prayer No. 12. 

The jury are instructed that the purchases of intoxicating 
liquor is guilty of no offense. 

Refused & Exception. 

Prayer No. 13. 

The jury are instructed that the mere purchases of liquor 
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is not guilty of aiding and abetting any persons who con¬ 
spire to violate the National Prohibition Act.! 

Refused & Exception. 

i 

j 

Prayer No. 14. 

The jury are instructed that if they find that 1 the defendant 
Corbin Shields was merely a purchases of liquor from any 
of the other defendants then the jury should return a verdict 
of not guilty as to Shields. 

i 

Refused & Exception. j 

] 

Prayer No. 15. 

The jury are instructed that the mere purchase of liquor 
is not an offense under the Prohibition Act and that the 
purchase-s of said liquor cannot be convicted of aiding and 
abetting the sale and that if the jury find th&t said Shields 
was a mere buyer then Shields w’as not a party to the con¬ 
spiracy in any criminal sense and the verdict as to the de¬ 
fendant Shields should not be guilty. 

Refused & Exception. 

j 

Prayer No. 16. 

The jury are instructed that the degree of co-operation 
necessary to constitute and make Corbin Shields guilty of 
conspiracy must be such as to amount to jmore than the 
mere aiding or abetting in the commission of the 
161 offense. To constitute conspiracy the evidence must 
show an intentional participation in the attempt to 

commit the offense. j 

I 

Refused & Exception. j 

j 

Prayer No. 17. 

i 

i 

If the jury find that the person or persohs wdio sold the 
liquor to Shields believed that Shields intended to violate 
the National Prohibition Act in any manner and if they 
further find that Shields when he purchased the liquor in¬ 
tended to violate the National Prohibition i^ct in any man¬ 
ner, such intention is insufficient upon which to base a ver- 


i 
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diet of guilty. Consequently if the jury find that the inten¬ 
tion of the seller and buyer of said liquor existed as stated 
above then the verdict of the jury as to defendant Shields 
should be not guilty. 

Refused & Exception. 

Prayer No. 18. 

The jury are instructed that the buyer of intoxicating 
liquor commits no crime although the seller does and the 
fact that the seller of the liquor knows that the purchases 
intends to resell or transport such liquor in violation of 
law does not make the purchaser and seller of such liquor 
guilty of a Conspiracy unless both of them participate in 
some wav and at the same time in the re-sale or in the trans- 
portation of the liquor purchased as aforesaid. 

Refused & Exception. 

Prayer No. 19. 

The jury are instructed that before they can find the 
defendant Shields guilty they must be convinced beyond a 
reasonable doubt that said Shields actually conspired, con¬ 
federated, combined and agreed by act or word with his co¬ 
defendants to violate the National Prohibition Act and if 
the jury find that said Shields merely aided and abetted any 
or all of his co-defendants then the verdict as to the said 
Shields should be not guilty. 

Refused & Exception. 

Prayer No. 20. 

The jury are instructed that when, as here, one large con¬ 
spiracy is specifically charged, proof of different, discon¬ 
nected and smaller conspiracies will not sustain conviction 
nor will proof of crime committed by one or more of the 
defendants, wholly apart from and without relation to other 
conspiring to do the thing forbidden, sustain conviction. 

Refused & Exception. 

162 Thereupon the following prayers, tendered by the 
defendants Lerner and Kushner and adopted by the 
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other defendants, were refused and exceptions duly noted 
by the Court upon its minutes: 

i 

Instruction No. I. 

\ 

The Court instructs the jury that the witness, Clark, and 
the witness, Charteres, are accomplices, and that their tes¬ 
timony should not be received by the jury as that of an 
ordinary witness, but ought to be received with suspicion 
and with the very greatest care and caution. 

Instruction No. II. 

The Court instructs the jury that they are cautioned 
about convicting the defendants upon the uncorroborated 
testimony of the witnesses, Clark or Charteres, both of 
whom the Court instructs the jury as a matter of law, are 
accomplices. 

Instruction No. III. 

I 

The Court instructs the jury that the witness, Clark, and 
the witness, Charteres, are accomplices, and it is therefore 
their duty to inquire whether or not there is j any evidence 
corroborating the testimony of the said witnesses and the 
jury is cautioned and warned that they should hesitate to 
convict the defendants upon the uncorroborated testimony 
of accomplices. I 

Instruction No. IV. 

The Court instructed the jury that a reasonable doubt is 
that state of the case, which, after the entire comparison 
and consideration of all the evidence leave the mind of the 
jurors in that condition that they cannot say they feel an 
abiding conviction to a moral certainty of the truth of the 
charge. The burden of proof is upon the Government. All 
the presumptions of law, independent of evidence, 
163 are in favor of innocence, and every person is pre¬ 
sumed to be innocent until he is proven guilty. If 
upon such proof there is reasonable doubt remaining, the 
accused is entitled to the benefit of it by an apquittal, for it 
is not sufficient to establish a probability, though a strong 
one, arising from the doctrine of chances, that the fact 
charged is more likely to be true than the contrary, but the 


! 

I 





134 


A. G. MEXDELSOX ET AL. VS. 


evidence must establish the truth of the charge to a reason¬ 
able and moral certainty, a certainty that convinces and 
directs the understanding, and satisfies the reason and 
judgment of those who are bound to act conscientiously 
upon it. 

Instruction No. VI. 

The Court instructs the jury that upon the trial of this 
case, if a reasonable doubt of any fact necessary to estab¬ 
lish the guilt of the accused as charged in the indictment be 
raised by the evidence, or lack of evidence, such doubt is 
decisive, and the jury must acquit the accused, since a ver¬ 
dict of not guilty means no more than that the guilt of the 
accused has not been established in the precise, specific and 
narrow form prescribed by law. 

Instruction No. VII. 

The Court further instructs the jury that circumstances 
of suspicion no matter how grave or strong, are not proof 
of guilt, and that the accused must be found not guilty 
unless the fact of his guilt is proven beyond every reason¬ 
able doubt to the actual exclusion of everv reasonable 
hypothesis of his innocence consistent with the facts 
proven. 

Instruction No. IX. 

The Court instructs the jury that a probability of the 
defendant’s innocence is a just foundation for a reasonable 
doubt of his guilt, and therefore, if the jury find that there 
is a probability of the defendant’s innocence, they should 
find a verdict of not guilty. 

164 Instruction No. X. 

The Court instructs the jury that upon the trial of a 
criminal case, by a jury, the law contemplates the concur¬ 
rence of twelve minds in the conclusion of guilt before a 
conviction can be had. Each individual juror must be satis¬ 
fied beyond a reasonable doubt of the defendant’s guilt 
before he can, under his oath, consent to a verdict of guilty. 
Each juror should feel the responsibility resting upon him 
as a member of the jury, and should realize that his own 
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mind must be convinced beyond a reasonable doubt of the 
defendant’s guilt before he can consent tq a verdict of 
guilty. Therefore, if any individual member of the jury, 
after having duly considered all of the evidence in this case 
and after consultation with his fellow jurors^ should enter¬ 
tain such reasonable doubt of the defendant’s guilt, it is his 
duty not to surrender his own conviction simply because 
the balance of the jury may entertain different convictions. 

Instruction No. XII. j 

i 

j 

The Court instructs the jury that if uponjthe whole evi¬ 
dence in the case, there is any reasonable hypothesis or 
theory consistent with the innocence of the accused, they 
must find them not guilty. 

Instruction No. XIII. j 

i 

! 

If all the facts which you find the Government has proved 
beyond a reasonable doubt could have happened and still 
the defendants not have committed the crime charged in 
the indictment, then it is your duty to find a verdict of not 
guilty. 

Instruction No. XV. 

The Court instructs the jury that the presumption of in¬ 
nocence is legal evidence, is one of the instruments of proof 
in favor of the accused and must be treated and considered 
as such. I 

i 

| 

165 Instruction No. XVII. 

j 

The Court instructs the jury that in criminal cases, as in 
a conspiracy case, the defendant is presumed to be innocent 
until the contrary is shown by proof; and, where that proof 
is, in whole or in part, circumstantial in its character, the 
circumstances relied upon by the prosecution must so dis¬ 
tinctly indicate the guilt of the accused |as to leave no 
reasonable explanation of them which is consistent with the 
prisoner’s innocence. 

U. S. v. Lancaster, 44 Fed. 896, 904. j 

i 

! 

And the Court thereupon charged the jury as fol¬ 
lows: 
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Ladies and gentlemen of the jury, I am happy to say 
that we are nearing the end of our labors. The case has 
been very ably presented, both by counsel for the Govern¬ 
ment and counsel for the defendants. They have dis¬ 
charged their duties in splendid manner, as becomes officers 
of this Court, and when I shall have finished with these in¬ 
structions I am about to read it will devolve upon you as 
jurors, acting under a solemn and binding oath, to render 
a true verdict according to the law and the evidence. 

There are certain general principles of law to which the 
Court desires to call your attention. You will understand 
that under our system the Court and the jury have a di¬ 
vided responsibility. It is the duty of the Court to decide 
all questions of law which may arise during the progress 
of the trial. It is the duty of the jury to pass upon the 
facts. If the Court is unfortunate enough to make a mis¬ 
take in deciding those questions of law, there is another 
Court which may be appealed to to correct those mistakes. 
It is, therefore, the duty of the jury to take the law as laid 
down by the Court, because if the jury shall undertake to 
determine what the law is and should make a mistake, there 
is no way of remedying it. It is the exclusive province of 
the jury to pass upon the facts of the case, upon the credi¬ 
bility of the witnesses, and to apply the law as to the facts 
of the case as they find the facts to be. The Court is just 
as little inclined to interfere with the province of the jury 
passing upon the facts of the case as it is sensitive about 
having the jury undertake to determine what is the law 
of the case. With this understanding of our respective 
duties and, in order that you may better understand the 
case and apply the facts established by the proofs as to the 
law governing it, it is proper that the Court should give you 
an explanation or definition of the offense with which the 
defendants stand charged. 

The indictment in this case, as in all criminal cases, is a 
mere charge or accusation against the defendants, and is 
not, of itself, any evidence of the guilt of the defendants, 
and no juror should permit himself to be influenced against 
the defendants or any of them on account of the indict¬ 
ment. 

167 Section 88 of Title 18 of the Code of the Laws of 
the United States provides that if two or more per- 
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sons conspire to commit any offense against the United 
States, and one or more of such parties do ^ny act to ef¬ 
fect the object of the conspiracy, all the parties to such 
conspiracy shall be liable to punishment. 

By act of Congress in force during all the times men¬ 
tioned in this indictment and known as the National Pro¬ 
hibition Act it is made an offense for any person to sell, 
barter, transport, deliver, furnish or possess any intoxi¬ 
cating liquor for use for beverage purposes £ or to solicit 
or receive from any person any order for su(jh liquor; and 
any room, house, building or place where intoxicating liquor 
is sold, kept or bartered in violation of such Act, and all 
intoxicating liquor and property kept and ijised in main¬ 
taining the same is declared by this Act to be a common 
nuisance, and any person so maintaining such common nui¬ 
sance is guilty of a misdemeanor. 

The indictment in this case is in one count and charges 
these defendants who are present and on trial and the de¬ 
fendants, Jerrv Charteres, Elizabeth Charteres, Jack 
Gordon, Maurice Glasser, James P. Clarke, Nettie M. 
Clarke, Nathan Cosman, and 44 Philadelphia Jake”, who 
are not present and who are, therefore, not! on trial with 
the crime of conspiracy. It is a very lengthy indictment, 
and it is only necessary to refer at this time to the sub¬ 
stance of it. You will have the indictment vjvith you when 
you come to deliberate upon your verdict, and you can then 
examine it, so far as you may find it necessary to do so. 

The indictment in substance charges that Alfred George 
Mendelson, Roy Beasley, Ida Mendelson, H^rry Kushner, 
Corbin Shields, Jerry Charteres, Elizabeth Charteres, Mil- 
ton J. Lerner, Jack Gordon, Roy Ahern, Thomas McNichols, 
Andrew Lebolo, Edward T. Crogham, Jack! Baum, Frank 
E. Baker, Eugene Lee Sanders, Maurice Glasser, Earl Har¬ 
bin, James P. Clarke, Nettie M. Clarke, Nhthan Cosman 
and 44 Philadelphia Jake” whose exact name is to the Grand 
Jurors unknown, continuously throughout ! the period of 
time from the first day of January, 1929, to ! the day of the 
finding and presentment of this indictment, and at the Dis¬ 
trict of Columbia aforesaid, feloniously and unlawfully, 
did conspire, combine, confederate and agree to- 
168 gether, and each with the other, and with divers 
other persons to the Grand Jurors unknown, to com- 
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mit, during* the said period of time,-a large number of of¬ 
fenses against the United States, that is, a large number of 
offenses against the United States each to consist in an 
unlawful violation of the National Prohibition Act. 

These various offenses, which it is charged that the de¬ 
fendants conspired to commit, are then described in the 
indictment, and for your better understanding, I have 
grouped them into five general classes as follows: 

First, a large number of offenses against the United 
States each to consist in the said defendants unlawfully 
transporting and causing to be transported into, within and 
out of the District of Columbia and particularly to and 
into the store located at No. 3442 Fourteenth Street, North¬ 
west, and to and into the premises and apartments known 
as apartments 41 and 42 at 1477 Newton Street, Northwest, 
and to and into the building and apartment known as apart¬ 
ment 204, at 1441 Spring Street, Northwest, and to divers 
other places within the District of Columbia, from Hyatts- 
ville and Biverdale, Maryland, and from divers other places 
in Maryland and Pennsylvania unknown to the Grand Jury, 
large quantities of alcohol, whiskey and gin in violation 
of the National Prohibition Act. 

Second, a large number of offenses against the United 
States each to consist in the said defendants unlawfully 
possessing large quantities of intoxicating liquor, that is to 
say, alcohol, whiskey and gin in violation of the National 
Prohibition Act at divers places within the District of 
Columbia; in the store at 3442 Fourteenth Street, North¬ 
west; in apartments 41 and 42 at 1477 Newton Street, 
Northwest; in apartment 204 at 1441 Spring Road, North¬ 
west; and at other places in Maryland and Pennsylvania, 
the exact location of which is unknown to the Grand Jury. 

Third, a large number of offenses against the United 
States, each to consist in the said defendants unlawfully 
selling large quantities of intoxicating liquor, that is, al¬ 
cohol, whiskey, and gin, in violation of the National Pro¬ 
hibition Act at divers places in the District of Columbia, 
and in the store at 3442 Fourteenth Street, Northwest; 

in apartments 41 and 42 at 1477 Newton Street, 
169 Northwest; in apartment 204 at 1441 Spring Road, 
Northwest; and at other places in Maryland and 
Pennsylvania, the exact location of which is unknown to 
the Grand Jury. 
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Fourth, a large number of offenses against the United 
States each to consist in the said defendants unlawfully 
soliciting and receiving from divers persons,!whose names 
are unknown to the Grand Jury, orders foi* intoxicating 
liquor, that is, whiskey, alcohol and gin, in violation of the 
National Prohibition Act, at divers places within the Dis¬ 
trict of Columbia, and at the store at No. 3442 Fourteenth 
Street, Northwest; at apartments 41 and 42'at 1477 New¬ 
ton Street, Northwest; at apartment 204 at 1441 Spring 
Road, Northwest, and at divers other places in Maryland 
and Pennsylvania, the exact location of which is unknown 
to the Grand Jury, and, 

Fifth, a large number of offenses against the United 
States each to consist in the said defendants unlawfullv 
maintaining at the store at 3442 Fourteenth [Street, North¬ 
west, and at the apartments mentioned, a place or places 
wherein intoxicating liquors, that is, alcohol, j gin and whis¬ 
key, were to be kept by the defendants in violation of the 
National Prohibition Act. 

The indictment further alleges in substancq that the said 
defendants, in furtherance of said unlawful land felonious 
conspiracy, combination, confederation and agreement, and 
to effect the object of the said conspiracy^ combination, 
confederation and agreement, did do and commit, among 
others, the several acts thereinafter specified. Then fol¬ 
lows twenty-two distinct acts alleged to have been done 
by various defendants at the times and places set forth in 
the indictment to effect the object of the conspiracy. These 
acts are commonly known as overt acts, and if or the details 
of the allegations with reference to such acts, you are re¬ 
ferred to the indictment. 

The indictment concludes as follows: That the said de¬ 
fendants, throughout the period of time aforesaid, at the 
places and in the manner and form aforesaid, unlawfully 
and feloniously did conspire, combine, confederate and 
agree to commit offenses against the United' States, and to 
do and commit acts to effect the object of the said con¬ 
spiracy, combination, confederation and agreement. 

The charge in this indictment is suOh a conspiracy 
170 as is made punishable by Section 88; of Title 18 of 
the Code of Laws of the United States, namely, a 
conspiracy to commit offenses against the United States, 
which offenses are the sale, barter, transportation or posses- 
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sion of any intoxicating liquor for use for beverage pur¬ 
poses; the soliciting or receiving from any person any 
order.for such liquor; and the maintaining of a common 
nuisance, that is a room, house, building or place where 
any intoxicating liquor is sold, kept, or bartered in viola¬ 
tion of the National Prohibition Act. 

The question- to be determined by the jury are: First, 
was the alleged conspiracy formed by any two or more of 
the defendants to unlawfully sell, transport, or possess any 
intoxicating liquor for use for beverage purposes; or to 
solicit or receive from any person any order for such 
liquor; or to maintain a common nuisance in violation of 
the National Prohibition Act. Second, if such conspiracy 
was formed, did any or either of the parties thereto, with 
intent to effect the object of the conspiracy, do either or 
any of such of the acts charged in the indictment as con¬ 
stituting- acts to carry into effect such object? Third, if 
you find that such conspiracy was formed, and that any one 
of the parties to the conspiracy intentionally did any act 
to effect its object and purpose, then the further question 
for you to determine is: What ones of the defendants now 
on trial, if any, were parties to the conspiracy either at 
the time of its formation, or became parties thereto at 
any time during the continuance of the conspiracy. 

A “conspiracy’’ is formed when two or more persons 
agree to do an unlawful act; in other words, when they 
combine to accomplish, by their united action, a criminal or 
unlawful purpose, or some purpose not in itself criminal 
or unlawful, by criminal or unlawful means; and the offense 
is complete when one or more of the parties so agreeing 
together does any act to effect the object of the conspiracy. 
If two or more persons agree together that they will com¬ 
mit certain offenses against the United States as that of 
selling, transporting or possessing any intoxicating liquor 
for use for beverage purposes contrary to the National Pro¬ 
hibition Act ; or of soliciting or receiving from any person 
any order for such liquor; or maintaining a common 
nuisance contrary to such act, and one or more of the 
171 persons so agreeing does any act to effect the object 
of such agreement, they are all guilty of the offense 
of conspiracy. 

To constitute a “conspiracy ’’ it is not necessary that two 
or more persons should meet together and enter into an 
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explicit or formal agreement for an unlawful scheme, or 
that they should directly, in words or in writing, state 
what the unlawful scheme is to be, or the details of the 
plan or means by which the unlawful combination is to be 
made effective. It is sufficient if two or more persons, in 
any manner, or through any contrivance come to a mutual 
understanding to accomplish the common and unlawful de¬ 
sign. Where an unlawful end is sought to be effected, and 
two or more persons, actuated by a common purpose of ac¬ 
complishing that end, work together in furtherance of the 
unlawful scheme, such persons become conspirators, al¬ 
though the part which any one of them is io take in the 
conspiracy is a subordinate one, or is to be (executed at a 
distance from the other conspirators. 

In determin-g the question of the existence of a con¬ 
spiracy, you will take into consideration the relation of 
the parties to one another, their personal! and business 
association with each other, and all the facjts in evidence 
that tend to show what transpired between them at or be¬ 
fore the time of the alleged combination, as Well as the acts 
performed by each party subsequent to such alleged com¬ 
bination in respect to the subject-matter of the alleged con¬ 
spiracy; and from these facts and circumstances you will 
determine whether a combination in fact existed, and 
whether such combination was illegal in its inception, or be¬ 
came illegal at any subsequent time. 

A conspiracy is rarely, if ever, proven byi positive testi¬ 
mony. When a crime is about to be committed by a com¬ 
bination of individuals they do not act openly but covertly 
and secretly. The purpose of the combination is known 
only to those who enter into it, and their guilt can generally 
be proven only by circumstantial evidence.' At this point 
the Court deems it proper to read to you Instruction No. 
18 on circumstantial evidence, tendered oh behalf of the 
defendants, Milton J. Lerner and Harry Kushner, and 
which is generally applicable to all the defendants and cor¬ 
rectly states the law, as follows: 

! 

172 “The Court further instructs thej jury that the 
offense charged in this case may be j established by 
circumstantial evidence; but circumstantial evidence, to 
warrant a conviction in a criminal case, rqust be of such 
character as to exclude every reasonable hypothesis but 
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of guilt of the offense imputed to the defendant, or, in 
other words, the facts proved must all be consistent with 
and point to his guilt only, and inconsistent with his in¬ 
nocence. The hypothesis of guilt should flow naturally 
from the facts proven, and be consistent with them all. If 
the evidence can be reconciled either with the theory of in¬ 
nocence or with guilt, the law requires that the defendant 
be given the benefit of the doubt, and that the theory of in¬ 
nocence be adopted.” 

The Court instructs the jury that the common design is 
of the essence of the charge here, and this may be made to 
appear when the defendants steadily pursue the same ob¬ 
ject, whether acting separately or together, by common or 
different means, all leading to the same unlawful act. 

In determining the question of the formation or existence 
of the conspiracy, the acts and declarations of the persons 
accused may, among other circumstances, be considered by 
you. Statements of one, and in some instances of two or 
more of the defendants in the absence of the others, have 
been given in evidence. These declarations and statements 
tend to show the existence of the alleged conspiracy and 
the alleged connection of the persons making the same 
therewith. Acts or declarations of individual defendants 
are not to be considered by you as affecting any other de¬ 
fendant, unless you find from the evidence the existence 
of the conspiracy; that such other defendant was a member 
thereof; and that such acts were done and such declarations 
were made in pursuance of the common purpose set out in 
the indictment and to effectuate the same. The same rule 
applies to the acts and declarations of persons, if any, 
173 who may be shown by the evidence to have joined in 
the conspiracy, but who are not named as defendants 
in the indictment. 

Also, if, after a conspiracy is formed by two persons, 
another learns of its existence and knowingly and inten¬ 
tionally joins therein, he becomes as much a party thereto 
from that time on as if he had been one of the original 
conspirators, and adopts as his own the acts of the con¬ 
spirators before he joined them. Nor is it necessary that 
one thus joining a conspiracy or becoming a party to a 
conspiracy, should know all the other members of that con¬ 
spiracy, or what they are doing. It is sufficient if he knows 
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of the agreement, purpose and design and joins up with 
one other person in the furtherance of and performance of 
it. Furthermore, where several persons are proved to have 
combined together for the unlawful purpose, any act done 
or declarations made by any one of the parties in further¬ 
ance of the original concerted plan with respect to the com¬ 
mon object, is, in contemplation of the law, t^he act of the 
whole combination of persons, or the entire number of con¬ 
spirators ; and therefore, proof of such acts or declarations 
by any one out of the presence of the other, if in furtherance 
of or in order to carry out and execute the unlawful design, 
is the act of all, just as much of those who were not present 
as of those who were present. 

The fact that any one or more of these defendants may 
have been mere employees of some others of these defend¬ 
ants, and received no compensation or profit j other than a 
salary, or if, indeed, they did not profit in any manner from 
the joint undertaking, that fact would make them none the 
less conspirators. It is not necessary that there should 
have been any pecuniary consideration, but there must have 
been a concerted action, or a concert of intent to accom¬ 
plish the unlawful purpose. In order to find ihese defend¬ 
ants guilty you must find that there w T as this concert of 
action or combination. Whether there has j been such a 
combination you are to gather from the circumstances of 
the case as they have been narrated to you. 

If you find that these defendants thus acted with a com¬ 
mon purpose and with a common understanding, to violate 
a law of the United States, and in that respect if you 
174 are satisfied beyond a reasonable doubt, you should 
find all defendants participating in sue]} combination 
or assisting in accomplishing the unlawful acfy guilty of the 
crime of conspiracy charged, if all the other elements of 
the offense have been established to your satisfaction be¬ 
yond a reasonable doubt. 

The indictment charges a conspiracy to do I many unlaw¬ 
ful acts. Proof of a conspiracy to do any of j these unlaw¬ 
ful acts will be sufficient. The indictment charges many 
overt acts done in pursuance of this conspiracy. The proof 
of any of the overt acts charged as having been done will be 
sufficient. 

To constitute the offense of “conspiracy” ydiich is made 
punishable by the statute, there must be not only the con- 
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spiring together by the parties, but the formation of the 
conspiracy must be followed by an act done by one or more 
of the parties to the conspiracy to effect its object. 

So, if you should find that the defendants or some of 
them conspired together, as charged in the indictment, to 
commit olfenses in violation of the National Prohibition 
Act, you will then inquire whether the defendants or either 
of them did any of the acts charged in the indictment as 
constituting acts to effect the object of the conspiracy. 

The act must be one, you will observe, to effect the ob¬ 
ject of the conspiracy. It must not be one of a series of 
acts constituting the agreement, or the conspiring together, 
but it must be a subsequent, independent act following a 
completed agreement, and done to carry into effect the ob¬ 
ject of the combination. Such acts constitute what are 
known as overt acts in the law of conspiracy. 

Various kind of overt acts are alleged in the indictment 
to have been performed by one or more of the parties to 
the conspiracy to carry the object of the conspiracy into 
execution and effect, including the giving, soliciting and re¬ 
ceiving of orders for intoxicating liquor; the sale of intoxi¬ 
cating liquor; the transportation of intoxicating liquor at 
and in the District of Columbia; the transportation of in¬ 
toxicating liquor from Maryland into the District of Colum¬ 
bia; the transportation of intoxicating liquor to the store 
at 3442 Fourteenth Street, Northwest; the driving of 
175 a certain automobile for the purpose of convoying 
another automobile loaded with intoxicating liquor 
and the possession, control and operation of certain prop¬ 
erty designed for the unlawful manufacture of intoxicating 
liquor. 

The question upon this part of the case is: Were any of 
these acts done by any or either of the defendants, and, if 
so, were they acts to carry into effect a conspiracy formed 
by the defendants to transport, possess and sell intoxicat¬ 
ing liquor for use for beverage purposes; to solicit and re¬ 
ceive orders for such liquor; and to maintain a nuisance 
contrary to the provisions of the National Prohibition Act. 

If you find that a conspiracy existed, as alleged in the 
indictment, and that some one or more of the overt acts 
were committed, as alleged, the question then follows: 
Were the defendants on trial, or some of them, connected 
with that conspiracy as parties thereto? Mere passive 
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knowledge of and acquiescence in the illegal action of others 
is not sufficient to show complicity in the conspiracy. Some 
active participation is necessary. Co-operation in some 
form must be shown. There must be intentional participa¬ 
tion in the transaction with a view to the furtherance of the 
common design and purpose. To establish the connection 
of either of the defendants with the conspiracy, such con¬ 
nection must be shown by facts or circumstances, independ¬ 
ent of the declarations of others; that is, byj his own acts, 
conduct or declarations. And until this fact! is thus estab¬ 
lished he is not bound by the declarations or! statements of 
the others. The principle of law and rule pf evidence is 
that when once a conspiracy or combination !is established, 
and a defendant is shown by independent evidence to be a 
party thereto, then he is bound by the acts, declarations and 
statements of his co-conspirators done and! made in fur¬ 
therance of the conspiracy; because in that! event each is 
deemed to assent to or command what is done by any other 
in furtherance of the common object. * Whfere a body of 
men assume the attribute of individualitv, whether for com- 
mercial business or the commission of a crime, the combi- 
nation is bound by the acts of one of its members, in carry¬ 
ing out the design. 

So, in considering the testimony given as to the 
176 acts, declarations, and statements of either one of 
the defendants when other defendants jwere not pres¬ 
ent, you are to understand that that testimony was sub¬ 
mitted to you for the purpose of showing jn the first in¬ 
stance that there was a conspiracy formed and existing, 
and that the person or persons making the declarations, 
statements, or communications were parties!to it; that the 
alleged connection of any one of the defendants with the 
alleged conspiracy, if they existed, must be shown by facts 
or circumstances independent of statements of other de¬ 
fendants in his absence; and that, when oi^ce the connec¬ 
tion is thus shown then he becomes affected! and bound by 
the declarations and acts of other parties to the conspiracy, 
if any, made and done in furtherance of the common enter- 
prise and during his connection therewith. 

Evidence has been introduced to the effect that some of 
the defendants bought intoxicating liquor from others of 
the defendants. There is also evidence to the effect that 
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certain of the defendants sold, transported and possessed 
intoxicating liquors. 

The mere purchase of intoxicating liquor is not a viola¬ 
tion of the National Prohibition Act. The defendants are 
not on trial for the various purchases of intoxicating liquor 
shown by the evidence, nor are they on trial for the various 
substantive offenses to commit which they are alleged to 
have conspired, such as the transportation, the possession 
or the sale of intoxicating liquor. They are on trial for 
the offense charged in the indictment—that is, they are on 
trial here for the crime known as a conspiracy to commit 
offenses against the United States. Evidence of these pur¬ 
chases of intoxicating liquor, and evidence of the transporta¬ 
tion, possession or sale of such liquor, together with the 
facts and circumstances surrounding them, were permitted 
to go in evidence before you because they tend to show the 
community of purpose, the concert of mind and action, 
wdiich is an essential ingredient of the offense charged in 
the indictment, and they may be considered by you upon 
that issue. 

The indictment charges a continuing conspiracy. The 
law considers that, whenever any of the co-conspirators does 
any act to effectuate the common design, the parties to the 
conspiracy renew, or to speak more properly, they 
177 continue their agreement, and this agreement is 
renewed or continued as to all whenever any one of 
them does an act in furtherance of their common design. 
Any person, who, after a conspiracy is formed, and who 
knows of its existence, joins therein by some act inten¬ 
tionally done in furtherance of its object, becomes as much 
a party thel*eto from that time on as if he had originally 
conspired. 

The law regards the act of unlawful combination and 
confederacy as dangerous to the peace of society, and de¬ 
clares that such combination and confederacy of two or 
more persons to commit crime requires an additional re¬ 
straint to those provided for the commission of the crime, 
and makes criminal the conspiracy, with penalties and 
punishments distinct from those prescribed for the crime 
which may be the object of the conspiracy. You will read¬ 
ily understand why this is true. A conspiracy becomes 
powerful and effective in the accomplishment of its illegal 
purpose, in proportion to the numbers, power and strength 
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of the combination to effect it. It is also true that as it in¬ 
volves a number in a lawless enterprise, it is proportion¬ 
ately demoralizing to the well-being and character of the 
men engaged in it, and, as a consequence, to the safety of 
the community to which they belong. 

The burden is upon the government to establish to your 
satisfaction beyond a reasonable doubt the Conspiracy as 
charged in the indictment. The defendants^ and each of 
them, have entered a plea of not guilty to the indictment, 
and on the issue thus joined the burden is upon the govern¬ 
ment to establish by the evidence to your satisfaction be¬ 
yond a reasonable doubt every material allegation of the 
indictment. The burden of proving each defendant guilty 
as charged rests on the Government, and this burden does 
not shift from it. 

The Court instructs the jury that the Court has care¬ 
fully examined and reviewed the evidence in so far as it 
concerns the defendants Eugene Lee Sanders and Earl Har¬ 
bin, and is of the opinion that the evidence is not sufficient 
to justify a conviction. The jury will therefore find these 
two defendants not guilty of the crime charged in the in¬ 
dictment and return a verdict accordingly. 

178 At this point the Court will read Instruction No. 

14, granted at the request of the defendants Milton 
J. Lerner and Harry Kushner and which i^ applicable to 
all the defendants, as follows: 

“The Court instructs the jury that the accused being 
charged with crime are entitled to have the benefit of all 
the principles of law, and the rules of practice as laid 
down by the Court, assigned to safeguard l}fe and liberty, 
and, therefore, the jury must not regard in the slightest 
degree prejudicial to the defendants, the fact that their 
counsel may have entered an objection to j the admission 
of certain evidence. Such a fact is of no importance and 
must have no place or thought in the consideration of this 
case; nor is any importance to be attached to any question 
asked by counsel which the Court did not permit to be 
answered. ’ ’ 

j 

The Court will now read Instruction No. |8, tendered by 
the defendants, Milton J. Lerner and Harrjj' Kushner, and 
which is likewise applicable to all the defendants, as 
follows: 
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“The Court instructs the jury that although they may 
believe from the evidence in this case that there is a strong 
probability that the accused is guilty of the offense charged 
in the indictment, still, if, upon the whole evidence, there 
is any other reasonable hypothesis or theory consistent 
with his innocence, they cannot find the accused guilty, and 
this is true, although it may appear from the evidence 
that the probabilities of his guilt are greater than the 
probabilities of his innocence.’’ 

It is appropriate that I now read to you Instruction No. 
5, granted at the request of the defendants, Milton J. 
Lerner and Harry Kushner, and applicable to all the de¬ 
fendants, as follows: 

179 “The Court instructs the jury that every fact, 

whether direct or circumstantial, essential to the 

establishment of the guilt of the accused, must be proven 

to the satisfaction of the jury beyond all reasonable doubt, 

and anv conclusion derived therefrom mast be free from 
«/ 

doubt. And in this connection the jury is further in¬ 
structed that' conjectures, speculations and theories, how¬ 
ever plausible, ought not to be, and must not be, considered 
by them to the disadvantage of the defendant, and a reason¬ 
able doubt upon the whole case, or any material fact, en¬ 
titles the accused to a verdict of not guilty.” 

Upon the trial of a criminal case by a jury, the law con¬ 
templates the concurrence of twelve minds in the conclu¬ 
sion of guilt before a conviction can be had. Each indi¬ 
vidual juror must be satisfied beyond a reasonable doubt 
of the defendant’s guilt before he can, under his oath, con¬ 
sent to a verdict of guilty. Each juror should feel the 
responsibility resting upon him as a member of the jury, 
and should realize that his own mind must be convi-ced 
beyond a reasonable doubt of the defendant’s guilt before 
he can consent to a verdict of guilty. 

The law expressly provides that no presumption ad¬ 
verse to the defendants is to arise from the mere fact that 
they do not place themselves upon the witness stand. The 
mere fact that these defendants have not availed them¬ 
selves of the privilege which the law gives them, should 
not be permitted to be made to prejudice them in any way. 
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The failure of the defendants to testify is ilot a circum¬ 
stance against them, and no presumption of I guilt can be 
indulged in by the jury on account of such failure on their 
part. 

At this point it is proper that the Court read Instruc¬ 
tion No. 11, granted at the request of the defendants, Mil- 
ton J. Lerner and Harry Kushner and which is likewise 
applicable to all the defendants as follows: ! 

180 1 ‘The Court instructs the jury that t}ie defendants 

at the outset of this trial are presumed to be inno¬ 
cent. They are not required to prove themselves innocent 
or to put in any evidence at all upon that subject. In con¬ 
sidering the testimony in the case, you must look at that 
testimony and view it in the light of the presumption with 
which the law clothes these defendants, that they are inno¬ 
cent, and it is a presumption that abides with them through¬ 
out the trial of the case, until the evidence Convinces you 
of their guilt beyond all reasonable doubt, and to a moral 
certainty. The presumption of innocence prevails through¬ 
out the trial and it is the duty of the jury, if possible, to 
reconcile the evidence with this presumption!.’’ 

If, after weighing the proofs in the liglit of the pre¬ 
sumption of innocence, you impartially and honestly en¬ 
tertain the belief that the defendants may be innocent of 
the offense charged against them, they are entitled to the 
benefit of that doubt, and you should acquit tjie defendants. 
It is not meant by this that the proof should establish their 
guilt to a certainty, but merely that you should not convict, 
unless from the evidence you find the defendants guilty be¬ 
yond a reasonable doubt. Speculative notions or possi¬ 
bilities arising upon mere conjecture, not arising or de¬ 
ductible from the proof or from the want of' it, should not 
be confounded with a reasonable doubt. A doubt sug¬ 
gested by the ingenuity of counsel, or by |your own in¬ 
genuity, not legitimately warranted by the evidence, or the 
want of it; or one born of a merciful inclination to permit 
the defendants to escape the penalty of the law, or one 
prompted by sympathy for them or those Connected with 
them, is not what is meant by a reasonable doubt. A rea¬ 
sonable doubt, as that term is employed in the administra¬ 
tion of the criminal law, is an honest, substantial misgiving, 
generated by the proof or the want of it; that is, such a 
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state of the proof as fails to convi-ce your judgment or 
conscience, and satisfy your reason of the guilt of the 
accused. If the evidence, when carefully examined, 

181 weighed, compared, and considered, produces in 
your minds a settled conviction or belief of the guilt 

of the defendants—such an abiding conviction as you would 
be willing to act upon in the most weighty and important 
affairs of your own life—you may be said to be free from 
any reasonable doubt, and may find a verdict in accord¬ 
ance with that conviction or belief. 

You are the sole judges of the weight and credit to be 
given to the testimony of the witnesses. You ought fairly 
and impartially to consider and weigh all the testimony and 
proofs in the case. To determine the weight and cred¬ 
ibility of the testimony of any witness, you have a right to 
consider his bias or prejudice, if any is shown, his interest 
or want of interest in the result of the case, his intelligence 
and candor, and the knowledge which he is shown to pos¬ 
sess touching the matters about which he testifies. 

At this point the Court will now read Instruction No. 2, 
granted at the request of the defendant, Corbin Shields, 
and which is applicable to all the defendants, as follows: 

“The jury are instructed that if they believe that any 
witness in the case has knowingly testified falsely as to any 
material fact upon which such witness could not reasonably 
be mistaken, then they are at liberty to disregard the whole 
or anv part of the testimonv of such witness. ’ ’ 

Witnesses have been called in the course of the trial who 
have testified to their own participation in criminal prac¬ 
tices, two of whom, Clarke and Charteres, are under indict¬ 
ment in this court for such practices, and have pleaded 
guilty to the charges preferred against them. There has 
been criticism of the testimony of these witnesses, who are 
accomplices, and considerable discussion in argument be¬ 
fore you as to the weight to which their testimony is en¬ 
titled. The Court instructs you upon this subject that it is 
the settled rule in this country that accomplices in the com¬ 
mission of crime are competent witnesses, and that the 
Government has the right to use them as witnesses. 

It is the duty of the Court to admit their testi- 

182 mony, and that of the jury to consider it. It should 
be received with caution and scrutinized with care. 



THE UNITED STATES. 


151 


The degree of credit which should be given sijich testimony 
is matter exclusively within the province of the jury. You 
may as a matter of law convict a person accused of a grave 
crime upon the uncorroborated testimony of accomplice, 
but you should do so only after you have carefully and cau¬ 
tiously scrutinized such testimony. 

In this case evidence has been introduced tending to cor- 

roborate the testimony of the witnesses Jamies P. Clarke, 

Jerrv Charteres and Burnette E. Darwell, ancl in determin- 

ing the weight which you shall give to the j testimony of 

these witnesses vou should take into consideration the facts 

* 

and circumstances in evidence, which tend to corroborate 
them upon the material facts about which they have testi¬ 
fied. If you find that they are substantially: corroborated 
by independent evidence with respect to material parts of 
their testimony, you should then give their entire testimony 
such weight as in your opinion it deserves. 

At this point Instruction No. 16, granted at the request 
of the defendants, Milton J. Lerner and Harry Kushner, 
and which is applicable to all the defendants, is appro¬ 
priate and the Court will now read it as follows: 

“The jury are instructed that if in the opinion of the 
jury the Government has failed to establish e|ach and every 
element necessary to establish beyond a reasonable doubt 
the guilt of a particular defendant, the verdict of the jury 
as to that defendant should be ‘not guilty’ regardless of the 
verdict with respect to the other or others.” ! 

| 

Ladies and gentlemen of the jury, this case is important. 
It is important to the Government and it is important to 
these defendants. All cases, particularly! all criminal 
cases, are cases of importance. It is important that no 
defendant shall be convicted otherwise than in accordance 
with the law of the land and upon evidence which satisfies 
you of his guilt of the specific things upop which he is 
being tried beyond a reasonable doubt. It is also 
183 important that the laws of the land, and I mean all 
the laws of the land, shall be enforced uniformly, 
without fear or favor and without bias or prejudice. You 
will give the defendants a trial according to law, and you 
will find them guilty only if they are proved guilty on the 
evidence here of the charges made against them; and you 
will not fail to find them guilty, if under tlfe law as I am 
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stating it to you and under the evidence as it has been pro¬ 
duced here, you are thus satisfied. In the performance of 
that duty th6re is no place for bias or prejudice, or for 
weakness or affection. 

Carefully weighs all the evidence in the case, and from 
it, under the rules of law which I have given to you, deter¬ 
mine the guilt or innocence of the defendants. With you, 
and not with the Court, rests the responsibility of finding 
and determining the facts. The views of the Court on 
questions of fact are not controlling upon you. You have 
nothing to do with the case except to determine the single 
question of the guilt or innocence of the defendants. If 
you should return a verdict of guilty, the measure of pun¬ 
ishment to be inflicted upon the defendants is committed 
to the Court. 

184 Prayer No. 21. 

The jury are instructed that if they find that the defend¬ 
ant Shields and the defendant Charteres conspired among 
themselves to violate the National Prohibition Act then 
such a finding is insufficient upon which to base a verdict of 
guilty as to the defendant Shields unless the jury further 
find that the defendant Shields either by act or word con¬ 
spired with some other of the defendants and acted with 
them in the large conspiracy to violate the National Prohi¬ 
bition Act. 

Refused and Exception. 

And thereupon, on April 28, 1931, at 5:30 P. M., the case 
was given into the jury’s hands for their consideration. At 
3:40 P. M. on April 29th, after the jury had deliberated 
upon their verdict, the Court had the jury brought into the 
court room, and requested of the foreman whether or not 
they had arrived at a verdict. To this inquiry the foreman 
replied that the jury had not reached a verdict. The Court 
thereupon inquired of the foreman whether the disagree¬ 
ment of the jury was concerning matters of law or ques¬ 
tions of fact. The foreman replied that they were in dis¬ 
agreement concerning a question of fact. And thereupon, 
of his own motion, the Court charged the jury as follows: 

The Court: If it is a question of fact, I will not be able 
to help you. 
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The Court has told you that you are the exclusive judges 
of the facts and credibility of the witnesses, j The evidence 
in this case has been thoroughly and ably reviewed in the 
argument of counsel both for the Government and for the 
defendants, and the Court has instructed yoii as to the law 
which governs. Your only duty, as I have told you, is to 
determine the guilt or innocence of these defendants. This 
case presents no serious problem nor any serious difficulty. 

The only mode, provided by our constitution and laws 
for deciding questions of fact in criminal cases is by the 
verdict of a jury. In a large proportion of cases, and per¬ 
haps, strictly speaking, in all cases, absolute certainty 
cannot be attained or expected. Although jthe verdict to 
which a juror agrees must, of course, be his own 
185 verdict, the result of his own convictipns, and not a 
mere acquiescence in the conclusion 0f his fellows, 
yet, in order to bring twelve minds to a unanimous result, 
you must examine the questions submitted to you with can¬ 
dor, and with a proper regard and deference to the opinions 
of each other. You should consider that the case must at 
some time be decided; that you are selected in the same 
manner, and from the same source, from which any future 
jury , 7 ‘ust be; and there is no reason to suppose that the case 
will ever be submitted to twelve jurors more intelligent, 
more impartial, or more competent to decide it, or that 
more or clearer evidence will be produced on the one side 
or the other. And with this view, it is yourj duty to decide 
the case, if you can conscientiously do so. Ip order to make 
a decision more practicable, the law imposes the burden of 
proof on one party or the other, in all cases. ! In the present 
case, the burden of proof is upon the Government to estab¬ 
lish every part of it, beyond a reasonable diubt; and if, in 
any part of it, you are left in doubt, the defendants are en¬ 
titled to the benefit of the doubt, and must be acquitted. 
But, in conferring together, you ought to pay proper 
respect to each other’s opinions, and listen with a disposi¬ 
tion to be convinced, to each other’s arguments. And, on 
the one hand, if much the larger number of the members of 
the jury are for a verdict of guilty and conviction, a dis¬ 
senting or disagreeing juror should consider whether a 
doubt in his own mind is a reasonable one, which makes no 
impression upon the minds of so many of his fellow jurors, 
who are equally honest, equally intelligent with himself, 

11—5480a 
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and who have heard the same evidence, with the same in¬ 
tention, with an equal desire to arrive at the truth, and 
under the sanction of the same oath. And, on the other 
hand, if a majority are for a verdict of not guilty or ac¬ 
quittal, the minority ought seriously to ask themselves, 
whether they may not reasonably, and not to doubt the cor¬ 
rectness of a judgment, which is not concurred in by most 
of those with whom they are associated; and distract the 
weight or sufficiency of that evidence which fails to carry 
conviction to the minds of their fellows. It would be most 
unfortunate if these parties, the Government on the one 
hand and the defendants on the other, should be subjected 
to the necessity of another trial such as we have 
186 undergone here with all its attendant expense. 

Now retire to your jury room and further consider 
this case, and guided solely by the law and the evidence and 
no other consideration, return a true verdict as your oath 
requires, if you can conscientiously do so. 

And thereupon counsel for the defendants objected to the 
giving of this charge, which objection was overruled and 
an exception duly noted by the Court upon its minutes. 

Thereupon, the jury retired again to deliberate, and 
thereafter, at 10:30 P. M., the Court had the jury brought 
back into the Court room and again requested the foreman 
as to whether or not they had reached a verdict, to which 
the foreman replied that they had not; and thereupon, the 
Court asked the foreman if there was any prospect or like¬ 
lihood of agreement, to which the foreman replied that 
there was; and thereupon, the jury again retired to the jury 
room to consider of their verdict, and returned at 12:45 
A. M. on the following day (Thursday, April 30, 1931) and 
announced that they had agreed upon their verdict, finding 
each of the defendants, except the defendant Ida Men- 
delson, guilty as indicted “with a recommendation of 
leniency.” 


Justice. 

187 Objections and Exceptions to the Bill of Exceptions. 

Thereupon counsel for the defendant, Corbin Shields, 
objected and reserved an exception to the acts uf ciie trial 
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court in allowing the defendants Lerner and Kbshner to file 
and have signed a separate bill of exceptions, j 

Thereupon counsel for the defendant, Coirbin Shields, 
asked leave to have signed his separate bill of exceptions on 
his part and to the action of the court in refbsing Corbin 
Shields to do this an exception was signed on his part. 

All of which exceptions as stated in the foregoing bill of 
exceptions, were duly noted by the court at j the time the 
same were severally taken and said exceptions are signed 
as the several exceptions taken at the trial thjis 5th day of 
August, 1931, nunc pro tunc. 

0. R. LUHjRING, 
Associate Justice. 

OK. 

J. J. WILSON, ! 

JOHN J. WILSON, Esq., ! 

Assistant U. S. Attorney, Washington, D. C. 


Service of copy acknowledged this — day 6f August, A. 
D. 1931. ! 
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Alfred G. Mendelson and Andrew LaBolo 


STATEMENT OF CASE 

j 

This is an appeal taken from a judgment ii the Su¬ 
preme Court of the District of Columbia. These two 
appellants were among twenty-two persons indicted 
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in the Supreme Court of the District of Columbia for 
conspiracy (Sec. 37, U. S. Penal Code) to violate vari¬ 
ous provisions of the National Prohibition Act. Sev¬ 
eral of the defendants were not apprehended, four 
pleaded guilty and the indictment was quashed as to 
one. Of the remaining fourteen who were tried, the 
Court directed a verdict of not quiltv as to two, 
(Eugene Lee Saunders and Earl Harbin) and one, Mrs. 
Ida Mendelson, vras found not guilty by the jury, while 
the others were found guilty, “and thereupon the jury 
recommends mercy for each of the defendants found 
guilty,” (Pec. pp. 14 and 15). 


The indictment accuses the defendants of engaging 
in this conspiracy to manufacture intoxicating liquors 
in Maryland and to bring intoxicating liquors from the 
various places in Maryland and Pennsylvania into the 
District of Columbia; and having obtained the liquor 
in the District, with conspiring to sell, possess and 
transport it in the District of Columbia. 


Upon conviction, the appellant, Mendelson was sen¬ 
tenced to serve a term of two years in the penitentiary 
and to pay a fine of $5,000.00, and the appellant LaBolo 
was sentenced to serve a term of four months in the 
Washington Asylum and Jail. Various terms of im¬ 
prisonment were given to the other defendants, some 
of whom are parties appellant before this Court. 
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ASSIGNMENT OF ERRORS j 

The assignment of error on behalf of the^e appel¬ 
lants may be best considered in the following group¬ 
ings: 

I 

1. The action of the Court in permitting witnesses to 
testify concerning transacting in the State of Maryland 

i • 

when there was no showing that either Mendelson or 
LaBolo was present. 

i 

2. The refusal of the Court to direct a verdict of 
not guilty as to these appellants. 

I 

i 

3. The error of the Court in giving the Supplemental 
charge to the jury (assignment of error No. 18, of the 
appellants Kushner and Lerner). 

i 

I 

4. The improper argument of the Assistant U. S. 
Attorney in saying, “and ladies and gentleipen of the 
jury, you can bring in a verdict in this case wifh recom¬ 
mendation of mercy with reference to LaBolb,” (Rec. 
pp. 48 and the colloquy that follows on p. j49 of the 
record) (assignment of Error No. 21 of Appellants 
Lerner and Kushner). 

(Note. As appears (Rec. p. 39) from the assign¬ 
ments of error on behalf of these appellants, they 
respectfully request the Court to consider s<j> much of 
the other assignments filed on behalf of Lerner and 
Kushner as might apply to them and so much of the 
briefs and arguments of counsel for all appellants as 
applies to these appellants. And to the eitent that 
such their briefs might apply to these appellants, they 

hereby adopt them as their own.) ! 

i 

i 
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ARGUMENT 


Assignments Nos. 1 and 2 might well be considered 
together. It was throughout the trial and still is, the 
contention of the counsel for appellants, that if the 
evidence showed anything, it proved a group of con¬ 
spiracies and not a single conspiracy as charged in the 
indictment. These particular appellants claim the 
evidence showed these things existed: 

1. That Lerner, Kushner and Clark were engaged in 
manufacturing intoxicating liquors in Maryland. 

2. That Mendelson, Beasley, LaBolo and McNichols 

were selling liquor in the District of Columbia. That 

Mendelson and Beasley were the proprietors of a store 

and that LaBolo, Ahern and McNichols were employed 

bv them. 

* 

3. That Corbin Shields was engaged with Jerry 
Charteres in selling liquor. 

4. That Edward Crogan was selling intoxicating 
liquors. 

5. That Baum and Baker were partners in selling 
intoxicating liquor. 

The evidence, while quite voluminous, substantially 
shows the above. Counsel for appellants respectfully 
submit to the Court that in this state of the evidence, 
two thing must be apparent:—1. That any acts com¬ 
mitted by any of the defendants in Maryland were not 


4 



I 


properly admissible against Mendelson and LaBolo 
and 2. That the motion for a directed verdict should 
have been granted. 

| 

• i 

i 

‘ 4 When, as here, one large conspiracy is specifically 
charged, proof of different and disconnected smaller 
ones will not sustain conviction; nor will proof of 
crime committed by one or more of the defendants, 
wholly apart from and without relation to the others 
conspiring to do the forbidden thing, sustain convic¬ 
tion.” (Wyatt v. U. S. (C. C. A.) 23 F. (2) ?91). And 
in the U. S. v. McConnell, 285 Fed. 164 (l|. C.) the 
Court said: “If, however, the charge of conspiracy in 
the indictment is merely that all the defendants had 
a similar general purpose in view and that ehch of the 
four groups of persons were co-operating without any 
privity, each with the other, and not towards; the same 
common end, but towards separate ends, ^imilar in 
character, such a combination would not constitute a 
single conspiracy but several conspiracies, which not 
only could not be joined in one count, but nbt even in 
one indictment.” 

I 

| 

It is true the last quoted statement dealb with an 
indictment, but the same reasoning must necessarily 
apply to the question of proof. The evidence may well 
have showed that these various defendants were violat¬ 
ing the Prohibition Law. They may have been selling 
liquor. But, for example, what conspiracy |was there 
between Crogan and Kushner; or Crogan and Lerner, 
or Crogan on one hand and Shields and Charteres on 
the other; or what relation did Shields bear! to Lerner 
and Kushner: or to Baum and Baker. As a matter 
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of fact, the evidence easily justifies the inference that 
many of the various persons named in this conspiracy 
indictment as “conspiring, combining and confederat¬ 
ing together” were actually competing in the sale of 
liquor. And the record also discloses (Rec. p. 82— 
testimony of witness Herbert R. Johnson) Mendelson 
attempted to engage an unknown person and the de¬ 
fendant Crogan, “to run some alcohol from Baltimore 
to Washington and both these declined to do this.” 


In the very recent case of Marcante et al. v. United 
States, 49 F. (2) 156, decided April 17th, 1931, the 
Court was dealing with a conspiracy to violate the Na¬ 
tional Prohibition Act. Twenty-toine persons were 
charged trith having engaged in this conspiracy that 
covered the entire State of Wyoming. The scope of 
the conspiracy might best be described in the language 
of the Court (p. 156). “It is charged that one Irving, 
State Commissioner of Law Enforcement, authorized 
one Ader to solicit and accept bribes from liquor manu¬ 
facturers and sellers in the “several cities and towns 
of Wyoming.” Generally speaking the indictment 
charges the other defendants with having entered into 
this Statewide conspiracy at different times, in dif¬ 
ferent localities and with having violated the liquor 
laws under a promise of protection. ’ 9 


Of the twenty-nine indicted, twenty-three were tried, 
the government dismissed as to eleven, a directed ver¬ 
dict was granted as to seven and the remaining five 
were convicted. Irving, the Commission of Law En¬ 
forcement, did not appeal. 
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The evidence disclosed that two of the defendants, 
B. and S. operated a still in a small town in Wyoming 
and paid $1.00 per gallon to the “ State Law I Enforce¬ 
ment Department/’ for protection. It was also shown 
that S. or his wife collected from other bootleggers, 
money that was turned over to Irving. It w^s further 
shown that three other defendants, M., R., and A. were 
operating a still about ten miles away and that these 
defendants likewise were paying Irving protection 
monev. 

; 

The Court said (p. 158) “The evidence is conclusive 
that each of the appellants is quilty of flagrantly violat¬ 
ing the National Prohibition Act. But, for reasons 
of its own, the Government has not seen fit to charge 
them with such violations. There is direct j evidence 
that Bell paid Irving for Protection and thht a con¬ 
spiracy existed between Bell and Irving to violate the 
prohibition laws. There is circumstantial evidence, al¬ 
though sketchy, that Marcante also conspired with 
Irving. But the government did not see fit to charge 
the appellants separately with the two conspiracies 
disclosed by the evidence. The government charged 
the appellants with membership in a conspiracy, the 
purpose of which was to engage in a general plan to 
violate the liquor laws in a state-wide way. |Does the 
evidence disclose (1) That Irving conspired with any¬ 
one as for example, Ader to accomplish such a pur¬ 
pose; and if so (2) that the appellants knew of that 
conspiracy and joined in the plan to accomplish it? 

We cannot find any evidence that the appellants knew 
of any such general conspiracy between Irving and 
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Ader, even if it be conceded that there is evidence that 
Irving was engaged in a broad single conspiracy rather 
than several individual ones. Nor can we find any cir¬ 
cumstances from which a jury might legitimately find 
that Marcante or Bell, had any other purpose in mind 
than that of carrying on their own individual opera¬ 
tions under a promise of protection. It is elementary 
that the goverment need not prove all it alleges; and 
these convictions would not fail if the government 
had proven a membership in a single conspiracy to 
violate the law in eleven or six or three of the twelve 
localities alleged. The difficulty is that the proof dis¬ 
closes nothing except one group conspiring with Irv¬ 
ing to sell liquor in one locality; another group with 
conspiring wuth Irving to manufacture liquor in 
another. Two conspiracies not alleged are proven, 
and there is no proof of the single conspiracy alleged. 

And in conclusion the Court said, “Furthermore the 
practice of submitting to a jury, in one trial, the ques¬ 
tion of the guilt of thirty or fifty citizens, where the 
testimony as to each is different, is not to be encour¬ 
aged. It is extremely difficult for an experienced trial 
judge to trace the skeins of scattered testimony to so 
many individuals; with inexperienced jurors, such 
complicated testimony is too apt to become but a con¬ 
fused jumble and a verdict too apt to represent an 
impression that the defendants are guilty of some¬ 
thing, with little reference to the crime with which they 
are charged.” 

The Court thereupon reversed the convictions of all 
the appellants. 
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I 

i 


Rossi, et al. v. United States, 49 F. (2) 1, w$s a case 
involving a charge of conspiracy against the sheriff, 
mayor and various officials as well as numerous boot¬ 
leggers in the County of Shoshore, Idaho. The Cir¬ 
cuit Court of Appeals, after saying (p. 1) “The record 
discloses an interesting chapter in the history of vice 
and crime in Northern Idaho during the period covered 
by the indictment and if we were privileged to ad¬ 
minister justice on general principles, without regard 
to the orderly, established rules of law, the conviction 
of many of the appellants might well be sustained, be¬ 
cause, without doubt, they openly and habitually vio¬ 
lated the National Prohibition Act during the period 
in question,” nevertheless were constrained to reverse 
the judgment of conviction against all the appellants. 

I 

j 

The evidence in the Rossi case, supra, showed that 
for a period of years the different county officials had 
established a system of collecting a “tax” for the bene¬ 
fit of the Country treasury, from all dealers in intoxi¬ 
cating liquors. The officials and the various boot¬ 
leggers were indicted as above stated for conspiracy 
to violate the National Prihibition Act. In feversing 
the convictions, the Court inter alia, said, (p.:2) “For 
the reasons thus briefly stated, we are of th4 opinion 
that the charge of conspiracy against the Municipal 
Officers utterly failed for want of proof; afld to say 
that all the numerous, independent, competing boot¬ 
leggers in that section were conspiring together for 
any purpose, lawful or unlawful, is a perversion of the 
facts, a mere figment of the imagination.” 


i 

i 


i 

i 

i 
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Counsel therefore submitted that the evidence in 
this case showed groups of persons in the District of 
Columbia were engaged in selling liquor. Another 
group was manufacturing intoxicating liquor in Mary¬ 
land. Sometimes some of the persons selling liquor in 
Washington bought liquor from the persons named in 
the conspiracy wTlo were manufacturing it in Mary¬ 
land. At other times the liquor was obtained from 
other sources. Many of the various groups of the de¬ 
fendants did sell liquor, but they were not working 
toward any common end, but merely similar ones, and 
at times in competition with each other. The evidence, 
if this contention be sound, failed to show a single con¬ 
spiracy as alleged, but a number of conspiracies which 
were notj and could not have been joined in one count 
of an indictment, and hence it follows the Motion for a 
directed verdict of not guilty should have been granted. 


Counsel for the other appellants have so fully cov¬ 
ered the question of the Court’s Supplemental charge 
that these appellants adopt their argument on that 
ground as their own. 


4. The prosecutor’s conduct in telling the jury they 
should convict LoBolo, but recommend mercy was im¬ 
proper and highly prejudicial. In considering his re¬ 
marks it must be borne in mind that there is no con¬ 
tention that he vras making a reply to an appeal that 
had been expressed by any of counsel for sympathy 
for the defendants. Either the evidence entitled the 
defendant, LaBolo, and the other defendants to an 
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acquittal or they should have been convicted. The rec¬ 
ord does not show that counsel for defendants either 
during the trial or in argument referred to the punish¬ 
ment that could or might follow conviction of j;he de¬ 
fendants. And it is extremely significant that the jury 
after deliberating more than thirty hours found the 
defendants guilty ‘ ‘ with a recommendation of leni¬ 
ency.” (Rec. p. 154.) 

I 

In Miller v. United States, 37 D. C. Appeals 138, this 
Court reversed a conviction where the Court I in his 
charge told the jury, in substance, that if the defendant 
were convicted he would hear evidence upon the ques¬ 
tion of his motive, and might not send him j to the 
penitentiary. And this Court there said (p. 145) “No 
one will gainsay the proposition that in a crimihal case 
there is just one issue before the jury—Is the defend¬ 
ant guilty as charged? And it is equally clear that 
the determination of this issue is solely with tile jury. 
Anything, therefore, tending, in any appreciable de¬ 
gree to direct the attention of the jury from that issue, 
to create in their minds the impression that thd Court, 
to some extent, will assume their responsibility, is 
calculated to influence the action of the jury, ^nd de¬ 
prive the verdict of its most essential characteristic, 
that of independence.” 

i 

i 

! 

i 

Not only was the improper statement made by coun¬ 
sel for the government, but when, on behalf of! the de¬ 
fendants, Mr. O’Shea objected, the Court stated that 
the jury had the right to recommend leniency. (Rec. 
p. 126) This statement of the Court, made atj a time 
when counsel for defendants was objecting tp an im- 
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proper remark of the prosecutor certainly must have 
created in the minds of the jury “the Court, to some 
extent, will assume their (the jury’s) responsibility. 


As this Court fully and profoundly examined this 
entire question in the Miller case, and even reiterated 
the same fundamental principles in the recent case of 
• Fall v>Dj£ted.. States, 49 F. (2) 506, counsel does not 
think any further citation of authority on this point is 
necessary. 


CONCLUSION 

’■# • • 

It is therefore respectfully submitted that the judg¬ 
ment of the Supreme Court of the District of Columbia 
should be reversed. 


E. Russel Kelly, 

Myron Gr. Ehrlich, 

Attorneys for Appellants, 
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BRIEF FOR THE APPELLANTS. 


STATEMENT OF CASE. 

i 

i 

The assignments of error do not require! for their 
determination an extended statement of this case. 

Milton J. Lerner and Harry Knshner, ujion whose 
behalf this brief is filed, were two of some eighteen 
defendants jointly charged with a conspiracy to vio¬ 
late the National Prohibition Act. From a! judgment 
sentencing these two appellants, among others, to 
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imprisonment, the appeal in this case has been prose¬ 
cuted by these two appellants, and other defendants 
joined in the said indictment. 

The Court signed a bill of exceptions on behalf of 
the appellants, Milton J. Lerner and Harry Kushner. 
The Court also signed a bill of exceptions on behalf 
of other df the defendants named in the indictment. 

The errors committed by the trial Court, of which 
complaint is here made, are: 

1. Overruling motion to quash indictment. 

2. Overruling demurrer to indictment. 

3. Overruling motion for bill of particulars. 

4. Refusal of Instructions Nos. 1, 2, 3, 4, 6, 7, 9, 
10, 12, 13, 15 and 17. 

5. Errors committed by the Court in the charge 
to the jury. 

6. Error committed by the Court in the supple¬ 
mental charge to the jury. 

7. Abuse of discretion with respect to the length 
of time the jury was kept in confinement after 
the case was submitted to them. 

8. Coercion of jury into rendering verdict. 

Two witnesses introduced by the government, 
namely, Jerry Charteres and James Clarke, had, 
before giving their testimony, each pleaded guilty to 
this indictment, they being co-defendants jointly 
charged in the indictment. 

ARGUMENT. 

Overruling Motion to Quash the Indictment—Refusal 

of Bill of Particulars. 

It is submitted that the indictment in this case does 
not comply with the requirements enunciated in U. S. 
vs. Cruikshank, 92 U. S. 542, 558, and because the in- 
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dictment is so general in its allegations, and is so 
meager in its statement of facts, a motion to quash 
should have prevailed upon the authority of XT. S- vs. 
Cruikshank, supra. 

However, if the view be taken that the motion to 
quash should be overruled, for the reason tha,t a more 
particular statement could be had by bill of! particu¬ 
lars, then, it is submitted, error was committed in the 
denial of a bill of particulars in this case. 

When the involved character and nature of the alle¬ 
gations, the generalities with which the indictment 
teems, its vagueness and uncertainty is considered, 
together with the meager facts alleged, no reason can 
be perceived, and it is submitted no reason chn be ad¬ 
vanced, why the granting of the motion for' a bill of 
particulars (R. p. 13) would not have better served the 
administration of justice and have safeguarded the 
rights of the defendants. 

i 

U. S. vs. Jurgenson, 31 Fed. (2d) 80$. 

Remus vs. U. S., 291 Fed. 501. 


It w’ould appear that the learned trial Justice who 
overruled the motion to quash, did so, with at least 
the tacit invitation to the defendants to file a motion 
for a bill of particulars, and it would seem that the 
learned trial Justice felt justified in overruling the 
motion to quash the indictment, relying! upon the 
granting of a motion for a bill of particulars, should 
one be asked. (See memorandum opinion of court 
below, record, page 12.) 

What reason may be advanced why a defendant 
should not be informed fully of that with which he 
stands charged? Does it not suggest itself that fair- 


i 




4 


ness should require that the government inform the 
defendant, and if the government is not informed as 
to that with which it charges a defendant, a nolle 
prosequi, rather than a trial, should be in order. 

It is submitted that no reason or justification can 
be assigned for the denial of the motion of the appel¬ 
lants for bill of particulars, and that the ruling of the 
Court in this regard placed them upon trial on an 
indictment which one of the Justices of the lower 
court saw fit to condemn, because of its meager alle¬ 
gations (R. p. 12), and did not accord to them that 
fair and impartial trial required by the law of the 
land. 


REFUSAL OF INSTRUCTIONS. 

Refusal of Correct Instruction as Constituting 
, Reversible Error. 

In Tex. etc. Ry. Co. v. Volk, 151 U. S. at p. 78, 38 
L. ed. at p. 80, the Court, quoting from Mr. Chief 
Justice Marshall in an early case, said: 

“'There can be no doubt of the right of a party 
to require the opinion of the Court on any point 
of law, which is pertinent to the issue, nor that 
the refusal of the Court to give such opinion 
furnishes cause for an exception.’’ 

And likewise in Merchants, etc. Ins. 'Co. v. Barring, 
20 Wall. 159, 161; 22 L. ed. 251, it is said: 

“Correct instructions, if applicable to the case, 
the Court, as a general rule, is required to give, 
unless the same are in substance and effect em¬ 
bodied in those previously given by the Court to 
the jury.” 


► 


I 


See to the same effect: 

I 

Douglass v. McAlester, 3 Cranch, 299, 300. 
Thorwegan v. King, 111 U. S. at p. 5531 554; 28 
L. ed. 516. 

D. C. v. Gray, 1 App. D. C. at p. 502, : 504 and 
506. I 


If this is the rule in civil cases, a fortiori,: it is the 
law in criminal cases. I 


INSTRUCTION NO. I. 


Instruction No. 1, refused by the Court, is as fol¬ 
lows (R. p. 44): I 

I 

“The Court instructs the jury that the witness, 
Clarke, and the witness, Charteres, are accomplices, 
and that their testimony should not bb received 
by the jury as that of an ordinary witness, but 
ought to be received with suspicion and with the 
very greatest care and caution.’’ 

i 

I ! 

This instruction is in the identical language of the 
instruction requested in Egan v. U. S., 52 App. D. C., 
► and set out in the opinion of the Court on| page 389. 

This Court held it to be reversible error to refuse this 
instruction. ; 

* This Court in Freed v. U. S., 49 App. iD. C. 392, 

followed and approved in Egan v. U. S., 52 App. D. C. 
384, has definitely and emphatically, without the 
semblance of ambiguity, laid down the rule in this 
jurisdiction with respect to the manner in vjhich juries 
\ must be cautioned in regard to the testimony of ac¬ 
complices. | 

This Court has emphatically placed the testimony 
of accomplices in one category: the trial Justice has 


i 

i 

( 
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as emphatically placed such testimony in another and 
different category. 


CHARGE OF COURT 

4 4 It should be received 
with caution and scruti¬ 
nized with care. 77 
(R. p. 64) 


EGAN CASE. 

The testimony 4 4 should 
not be received by the 
jury as that of an ordi¬ 
nary witness, but ought 
to be received with suspi¬ 
cion and with the very 
greatest care and cau¬ 
tion, 

Egan v. U. S., 52 App. 

D. C. at p. 389. 


The difference, not only in meaning, but the convic¬ 
tion which the words carry—suspicion—caution—at 
once becomes apparent, even without reflection. To 
say that testimony must be received with suspicion, is 
entirely different from saying that it must be received 
with caution. 

The Court of Appeals has said it must be received 
with suspicion, the trial Justice said it must be re¬ 
ceived with caution. 

In every case, either civil or criminal, all evidence 
must be 4 4 scrutinized with care; ’ 7 there is no evidence, 
either in civil or criminal cases, which the Court could 
say must not be 44 scrutinized with care.” 

To tell a jury to scrutinize evidence of accomplices 
(i with care 77 is emphatically placing such evidence in 
precisely the same category with all other evidence in 
the case. This is exactly what the trial Justice did . 
This is exactly what the Court of Appeals says shall 
not be done. This Court has emphatically placed such 
evidence in a category different from other evidence 
in the case . 
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This Court guaranteeing to those accused of crime, 
all of those safeguards which the law of the land 
throws around him, has not handled the question of 
the testimony of accomplices in any half-hearted man¬ 
ner. This Court has not tried to lessen the! rigidity 
of the rule; the opinion in the Egan case | did not 
attempt to call accomplices’ testimony by any other 
name, but this Court used the word “suspicion,” with 
respect to the consideration of such testimony, and 
notwithstanding the positive declaration of this Court 
in this regard, the trial Justice refused to follow the 
rule emphatically laid down for the guidance of trial 
courts in this District. 

It is respectfully submitted, that there c^n be no 
room for argument, that to tell a jury that an ac¬ 
complice’s testimony, should not be received by the 
jury as that of an ordinary witness, but ou^ht to be 
received with suspicion, and with the very! greatest 
care and caution, is stating a rule for their j guidance 
different from that laid down by the trial Justice. 

The above deadily parallel, shows the difference 
presented to the mind of jurors—men not learned in 
the law,—which may be summarized thus: 1 

When the trial Justice told the jury to “scrutinize 
with care” the testimony of accomplices , he told them 
to do that which it was their duty to do with respect 
to all the testimony in the case. 

The Court of Appeals says that such 
“should not be received by the jury as that of an 
ordinary witness .” 

The trial Justice told the jury that such testimony 
“should be received with caution.” (R. p. 64.) 

The Court of Appeals says such testimony should 
be received with “suspicion.”- (Egan v. UJ S.) 


testimony 
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Thus it is demonstrated that a positive rule has 
been laid down in this jurisdiction with respect to the 
testimony of accomplices; it is likewise demonstrated 
that this rule was not followed by the trial Justice; 
therefore the language of this Court in Freed v. U. -S. 
becomes most important: 

“Believing that the defendant was not accorded 
the fair and impartial trial to which he was en¬ 
titled, and that his interests may have been sub¬ 
stantially affected, we are constrained to reverse 
the judgment and award a new trial . Surely, if 
it was the duty of the trial court to caution, and 
advise the jury in the respects pointed out, and 
we are certain that it was, nothing short of a re¬ 
versal of the judgment will save the defendant 
from the harm that may have resulted from the 
want of such caution and advice.” (Italics ours.) 
Freed v. United States, 49 App. D. C. at p. 397. 

INSTRUCTION NO. VII. 

The proposition of law embodied in defendant’s 
Instruction No. VII (R. p. 46) is approved in the fol¬ 
lowing cases: 


Henderson’s case, 98 Va. 798. 

Brinkley v. State, 34 Neb. 757, at p. 764. 

People v. O’Brien, 1 Wheel. Cr. (N. Y.) 21. 
Pilkinton v. State, 19 Tex. 214. 

Grant v. State, 3 Tex. App. 1, at p. 5. 

The trial Court did not in its charge to the jury 
cover the proposition of law embraced in this in¬ 
struction. 
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! 

i 


i 
i 

i 

INSTRUCTION NO. IX. ! 

i 

The proposition of law asserted in this instruction, 
(R. p. 46) and to which the defendant was entitled, is 
supported by the following authorities: 

i 

Howard v. State, 108 Ala. 571, at p. 576. 

Prince v. State, 100 Ala. 144, at p. 147. 

Nelms v. State, 58 Miss, at p. 368. ! 

Spraggins v. State, 131 Ala. 93, at pp. 98, 108. 

i 

This rule, for the guidance of the jury, alnd to the 
benefit of which the defendant was entitled* was not 
covered by the Court in its charge to the jury. 

INSTRUCTION NO. XV. | 

4 ‘ The Court instructs the jury that th4 presump¬ 
tion of innocence is legal evidence, is one of the 
instruments of proof in favor of the accused and 
must be treated and considered as siich.” (R. 
p. 48) | 

This instruction, undertook to express in concise 
and positive manner, a long established le^al propo¬ 
sition, expressive of the humanity of the lhw, and so 
vital to the protection of the accused, that it should 
be impressed upon the minds of the jury. ! 

This proposition of law is supported by* 

i 

Coffin v. U. S., 156 U. S. at p. 459-460. 
Cochran v. U. S., 157 U. S. at p. 299-300. 
Mullen v. U. S., 106 Fed. at p. 894. j 

i 

i 

In Cochran v. U. S., supra , the court said: 

j 

“The fact that the presumption oij innocence 
is recognized as a presumption of law and is 


i 
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characterized by the civilians as a presumptio 
juris, demonstrates that it is evidence in favor 
of the accused. For in all systems of law, legal 
presumptions are treated as evidence giving rise 
to resulting proof to the full extent of their legal 
efficacy. 

“Concluding then that the presumption of in¬ 
nocence is evidence in favor of the accused intro¬ 
duced by the laws in his behalf, let us consider 
what is 4 reasonable doubt. ’ It is of necessity the 
condition of mind produced by the proof resulting 
from the evidence in the cause. It is a result 
of the proof, not the proof itself; whereas the 
presumption of innocence is one of the instru¬ 
ments of proof, going to bring about the proof, 
from which reasonable doubt arises; thus one is 
a cause, the other an effect.’’ (Italics supplied.) 

PREJUDICIAL LANGUAGE IN CHARGE. 

In the charge to the jury the Court said: 

“The court instructs the jury that the Court 
has carefully examined and reviewed the evidence 
in so far as it concerns the defendants Eugene- 
Lee Sanders and Earl Harbin, and is of the opin¬ 
ion that the evidence is not sufficient to justify 
a conviction. The jury will therefore find these 
two defendants not guilty of the crime charged' 
in the indictment and return a verdict accord¬ 
ingly.^ (Italics ours) Record p. 61. 

There were many defendants, and this language 
was prejudicial, because it could have conveyed but 
one meaning to the jury, namely, that with respect 
to the remaining defendants, the Court was of the 
opinion that the evidence was sufficient to justify a 
conviction. 

The practice which has prevailed here for many 
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years, of simply instructing the jury to find a verdict 
of not guilty as to defendant No. 1 and No. 2, was 
not followed. 

These two defendants were segregated: they were 
singled out,—they were put in a class by thbmselves, 
and with respect to them, the jury was tjold, that 
after an examination of the evidence, the Court en- 
tertained the opinion that the evidence wa^ not suf¬ 
ficient to justify a conviction. 

This statement magnified, and added weight and 
importance to the testimony, insofar as it Concerned 
the remaining defendants. 

Why any explanation at all? A jury, very prop¬ 
erly, listen carefully to every word spokep by the 
trial Justice, and, an intimation from him, carries 
great weight. The remarks of the Court jwere not 
necessary; their character was such as to iprejudice 
a defendant, and deprive him of that fair and impar¬ 
tial trial contemplated by law. 

In Masters v. U. S., 42 App. at p. 354, this Court 
said: 


“Every word that falls from the lips of the 
trial judge is accepted, and under all\ ordinary 
circumstances acted upon, by the jury.V 
******** 

“ ‘It is obvious that under any systetn of jury 
trials the influence of the trial judge on the jury 
is necessarily and properly of great weight, and 
that his lightest word or intimation is received 
with deference, and may prove controlling.’ 
Starr v. United States, 153 U. S. 614, 625, 626, 
38 L. ed. 841, 845, 846, 14 Sup. Ct. Rep. 919.” ' 
(Italics ours.) 


! 
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As was said by the Supreme Court in Burton’s 
case: 


“A slight thing may have turned the balance 
against the accused under the circumstances 
shown by the record/ T (196 U. S. 307.) 

And this Court said: 

“In the present case it is not unlikely that the 
result would have been the same had the inad¬ 
missible testimony been excluded, but we cannot 
assume that it would have been. It clearly ap¬ 
pearing that this testimony was prejudicial to 
the defendant, it is our duty to reverse the judg¬ 
ment, to the end that he may have a fair and im¬ 
partial trial (Billings v. U. S., 42 App. D. C. 
413) 

In Crain v. U. S., 162 U. S. 645, Mr. Justice Harlan 
said: 


“The present defendant may be guilty, and 
may deserve the full punishment imposed upon 
him by the sentence of the trial court. But it 
were better that he should escape altogether than 
that the court should sustain a judgment of con¬ 
viction of an infamous crime where the record 
does not clearly show that there was a valid 
trial. ’ ’ 

It will not serve as an answer, that no exception 
appears to have been taken at the time the Court 
made use of the language complained of. 

In criminal cases error will be noticed although no 
exception was taken. 

Crawford v. U. S., 212 U. S. 194. 

Miller v. U. S., 38 App. D. C. 364-5. 
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COERCION OF JURY. 


foreman 


This case was given to the jury for their consid¬ 
eration at 5:30 P. M. on April 28th, 1931. j At 3:40 
P. M. on April 29th, the Court had the jury brought 
into the court room and inquired of the foreman 
whether or not they had arrived at a verdict. 

To this inquiry the foreman replied that, the jury 
had not reached a verdict. 

The Court thereupon inquired of the 
whether the disagreement of the jury was cdncerning 
matters of law, or questions of fact. 

The foreman replied that the jury was in disagree¬ 
ment concerning a question of fact. 

Thereupon, of his own motion, the Court i delivered 
a charge to the jury to be found on pages 66, 67 and 
68 of the record, which consisted, to the greater ex¬ 
tent, of reading to the jury from the case 1 of Allen 
v. U. S., 164 U. S. 501. j 

The jury retired to again deliberate upofn its ver¬ 
dict, and at 10:30 P. M., the Court had the jury 
brought into the court room and again inquired of 
the foreman whether the jury had reached a verdict, 
to which the foreman replied that they had iot; there¬ 
upon the Court asked the foreman if ther£ was any 
prospect or likelihood of agreement, to which the 
foreman replied that there was; thereupon the jury 
again retired and returned at 12:45 A. M. on Thurs¬ 
day, April 30th, and announced that they had agreed 
upon a verdict, finding the appellants, among others, 
guilty. (Record p. 66.) 

It is respectfully urged that the length of time this 
jury was kept in confinement, coupled with the supple¬ 
mental charge referred to, constituted aii abuse of 
judicial discretion, and amounted to coercion, and 
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that the verdict of the jury was the result of this 
coercion, rendering it null and void. 

The authorities, which have passed upon the pro¬ 
priety of reading to a jury, which is apparently dead¬ 
locked, the excerpt from the opinion of the Supreme 
Court of the United States in the Allen case, have 
disapproved such practice, and have said, in the lan¬ 
guage of Mr. Justic Sanborn, that the excerpt of the 
opinion read to the jury, was a part of the argument 
of the Supreme Court, and that the Supreme Court 
did not recommend the excerpt as a fit charge to the 
jury. 

In each instance, where the excerpt from the Allen 
case (which was read to the jury by the trial Justice 
in the case at bar), has ben brought before an appel¬ 
late court, upon the question of its use when a jury 
is apparently deadlocked, the use thereof has been in 
no uncertain terms disapproved and condemned. 

Mr. Justice Sanborn, in 300 Fed. 786, first con¬ 
demned the practice which had then only begun, of 
reading the opinion of the Supreme Court in the 
Allen case to juries which were deadlocked, and in 
each case where this practice has been indulged, ap¬ 
pellate courts have followed the decision of Mr. Jus¬ 
tice Sanborn and condemned it. 

In Stewart v. U. S. (C. C. A.) 300 Fed. at p. 786, 
Mr. Justice Sanborn said: 

“The second question presented by the excep¬ 
tions now under consideration here is: Was the 
supplemental charge and the reading of the ex¬ 
cerpt from the opinion of the Supreme Court in 
Allen v. United States error? The excerpt from 
that opinion was not any part of the charge to 
the jury in that case, nor did the Supreme Court 
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i 

recommend that excerpt as a fit charge to the 
jury under such circumstances as existed in that 
case or in this. 


* 


# 


* 


44 This paragraph of the opinion in| Allen’s 
Case, as we have said, was no part of the charge 
of the court in that case, but it was a| part of 
the argument of the Supreme Court ini support 
of the standard and approved charge in that case, 
and it was intended to show the absurdity of a 
stubborn refusal by a juror to listen to the argu¬ 
ments of his fellows, or to consider anything but 
the conclusion he had reached before the jury re¬ 
tired to deliberate. There was no evidence in 
this case that any juror had not listened with 
deference to the arguments of the majority, or 
that any juror went to the jury room with a blind 
determination that the verdict should Represent 
his opinion of the case at the time he entered 
that room, or that any juror had closed his ears 
to the arguments of men who were equally honest 
and intelligent with himself. The legal presump¬ 
tion was and is that each juror had listened def¬ 
erentially to and considered the arguments of 
those who differed with him, and thereafter had 
conscientiously formed and expressed h}s honest 
conviction and judgment upon the issues sub¬ 
mitted to them, and, while the excerpt from the 
opinion in Allen’s Case was a proper and persua¬ 
sive argument for the standard and approved 
charge under such circumstances, it so slightingly 
treated the positive duty of each juror to form 
and to make his verdict express his own honest 
conviction, based on the evidence in the case, and 
so forcibly urged deference to the viev^s of the 
majority and unanimity, that we are uhable to 
resist the conviction that it tended too strongly 
toward coercion of the minority of the jury to 
surrender their honest convictions in order to 


I 

i 

i 

i 


i 
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acquiesce in the convictions of the majority. As 
was said by Judge Hook of the charge in St. 
Louis & S. F. R. Co. v. Bishard, 147 Fed. 502, 
78 C. C. A. 62, the charge itself was not suffi¬ 
ciently guarded; its tendency was to bring the 
minority to an agreement with the others, even 
against the dictates of their own judgment. 

4 ‘The jury in this case had deliberated many 
hours and had disagreed. There was at least 
one juror, perhaps more, that was convinced that 
the defendant was not guilty. The crucial ques¬ 
tions in this case were questions of fact, that it 
was peculiarly the duty of the jury to consider 
and decide, among other things, the intention, 
the knowledge, the belief, the purx>ose, and good 
faith 6f the defendant Stewart. Much of the evi¬ 
dence on these questions was circumstantial; the 
testimony upon them was conflicting. The jury 
had disagreed. They received the supplemental 
charge from the court, retired, and in a short 
time returned with a verdict of guilty. As was 
said by the Supreme Court in Burton’s Case, 
‘A slight thing may have turned the balance 
against the accused under the circumstances 
shown by the record’ (196 U. S. 307 [25 Sup. Ct. 
250] ), the supplemental charge and especially 
the excerpt from the opinion in Allen’ Case were 
more than a slight thing, and our conclusion is 
that they bore too hard upon the convictions of 
the minority of the jury, and that an impartial 
and fair administration of justice will be served 
by a new trial of this case.” 

The following authorities approve the doctrine in 
Stewart v. U. S., supra: 

Burton v. U. S., 196 U. S. at p. 304, 405-7. 

Edwards v. U. S., (C. C. A.) 7 Fed. (2d) at 

p. 602. 

Nigro v. U. S., (C. C. A.) 4 Fed. (2d) at p. 785. 
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Wissel v. U. S., (C. C. A.) 22 Fed.j (2d) at 
p. 471. 

Kesley v. U. S., (C. C. A.) 47 Fed. (2d) 453. 
Gideon v. U. S., (C. C. A.) Aug. 1931^ 52 Fed. 
(2d) at p. 431. 

Boyett v. U. S., (C. C. A.) 48 Fed. (2d) 482. 

CONCLUSION. 

That error, manifestly prejudicial, was committed 
by the trial Justice, is demonstrated by the record; 
and to the end that the defendants may have |that fair 
and impartial trial, to which they are entitled, and 
which the law contemplates, the judgment should be 
reversed. 

i 

j 

Respectfully submitted, 

i 

T. Morris Wampler, 

Joseph C. Turco, j 

Counsel for Appellants . 

i 

December, 1931. 
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3)n tht Qlnurt of Animals 

•» P j 

OF THE DF3^fl‘CT OF COLU'^BIA. i 

l 

April Term, 1931 


No. 5480 

SPECIAL CALENDAR 


CORBIN SHIELDS, ET AL., APPELLANTS, 

j 

VS. \ 

THE UNITED STATES, APPELLEfe 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


Brief of Corbin Shields, Appellant. 


STATEMENT OF FACTS 

Corbin Shields, one of the defendants herein, 'convicted 
of conspiracy to violate (Section S8, Title 1S ! , Code of 
Laws of the U. S.) the National Prohibition Act, in the 
Supreme Court of the District of Columbia, land sent¬ 
enced to fifteen months in the penitentiary, appeals. 

The evidence adduced against him is related herein 
in detail, to acquaint this Honorable Court; with the 
thought that he was not guilty of any conspiracy as 
charged. 

Jerry Charteres, a co-defendant after a plea; 1 of guilty, 
(Rec. 69) said he believed he met Corbin Shields, 
appellant herein, at Mendelson’s bottle store (Rec. 104) 
around September, 1929; when Charteres met Shields 
he had just started in bootlegging business and only 

717 - 1—1 i 


i 
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occupied Apartment 41, 1477 Newton Street. (Rec. 
104.) 

Some time in January, 1930, Shields and Charteres 
made an arrangement whereby they went into a fifty- 
fifty 'partnership on the apartment and the expenses with 
the further understanding that the defendant, Corbin 
Shields, could have his telephone in witness ’ apartment 
and each could have his own customers ;” that this arrange¬ 
ment continued until May of 1930; that prior to Jan¬ 
uary 1, 1930, the witness only had one phone, namely, 
Adams 7458, and the other phones were installed there¬ 
after (Rec. 104). 

Charteres further testified (R. 105-106) that he met 
defendant, Mendelson, in July, 1929; that prior to 
Mendelson’s opening the bottle store on Fourteenth 
Street in August or September, 1929, Charteres promised 
to buy bottles and labels and alcohol from him; and did • 
buy alcohol and strip stamps from him; and Mendelson 
knew’ w’hat he w*as going to do with the stuff; and that he 
did not buy alcohol from any other person (R. 106). 
Charteres Said he knew’ Beasley w’ho w r aited on customers 
on Mendelson’s for bottles and malt (Rec. 106); Mendel¬ 
son had said Beasley was his partner in the store; 
witness n6ver had anything to do w’ith Beasley con¬ 
cerning alcohol. (Rec. 106.) 

Charteres said he knew Lerner and Mendelson w*ere 
in partnership because at times w’hen he couldn't get 
alcohol from Mendelson he asked Lerner to get it and 
thereafter one of Mendelson’s boys would deliver it to 
him. (Rec. 106.) 

Before he went into partnership with Shields he kept 
a supply of half a case of gin and half a case of rye and a 
little alcohol because he wasn’t very large at that time 
and didn’t have many customers. (Rec. 107.) That 
while he and Shields entered into a partnership after the 
first of the year, 1930, they had talked about it before 
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that time. (Rec. 108). Charteres was not paying his 
wife anything before he and Shields entered; into this 
agreement. (Rec. 108). Charteres whose ri^ht name 
was Gerald Frank Beers said the only part of his name 
he gave correctly to the jury was “Jerry.” (Rec. 107.) 
That he married under the name of Charters. (Rec. 
108.) That he served time in Occoquan jfor petty 
larceny and w^as convicted of violating speed law. 
(Rec. 108.) On April 1st and 2nd, 1930, Charteres had 
in his employ, John Fentress, Bernard Darwell, his wife 
and Roger C. Butts. Shields did not live; at either 
Apartment 41 or 42 but he was around the apartments 
off and on all day long and as late as twelve o’clock from 
January, 1930, through April, 1930; that no one slept in 
Apartment 42 and the cot was merely used to lay 
bottles on. (Rec. 105.) 

That prior to the partnership arrangement between 
him and Shields, Shields had apartment Number 42 but 
had left it some time prior to their going info partner¬ 
ship. (Rec. 108.) | 

Roger C. Butts, employed by the Bureau <pf Prohibi¬ 
tion, said on March 28, 1930, he phoned Apams 7458 
and asked for “Jerry”; that witness had a short interview 
with Jerry to meet him at Sixteenth and Newton, he got 
a pint of gin from one Jack Gordon and paid him SI.25. 
(Rec. 112.) | 

On March 31, 1930, after calling Columbia 1400 and 
asking for Jerry, a woman’s voice answered; that shortly 
thereafter Charteres and Jack Gordon delivered to 
witness the liquor for which witness paid Gordon SI.25 
(Rec. 112). On April 1, 1930 Butts was engaged by 
Charteres to work for him and that evening when he 
arrived (Rec. 112) at apartment 42, 1477 Newton 
Street, Charteres and the defendant, Corbin Shields, 
were present; that witness helped Shields and Charteres 
label some bottles with “Old Schenley Rye” labels; that 
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he made approximately eight or ten deliveries that 
evening and received as compensation four dollars from 
Corbin Shields (Rec. 112). 

On April 2, 1930, Butts was again employed by 
Charteres and Shields and on that evening he made 
approximately eight or ten deliveries and received as 
compensation from Jerry Charteres three dollars and a 
pint of gin. (Rec. 112.) That on these dates he saw 
besides Charteres and Shields, Mrs. Charteres, Jack 
Gordon and Bernard Darwell; that he later learned Jack 
Gordon’s name was John Fentress (Rec. 113). That on 
April 2, 1930, Jack Gordon showed him a trap in the 
Chevrolet bearing D. C. tags No. S-5625, (Rec. 113), 
and in the trap w*as one bottle, a pint, of what appeared 
to be gin. Mrs. Charteres answered the telephone a 
number of times; Corbin Shields answered the telephone 
a few times and told witness where to deliver; he re¬ 
ceived directions for taking orders out in apartment 41, 
but got the liquor in apartment 42, the key for 42 being 
kept in 41. (Rec. 113.) That defendant, Shields, never 
delivered or sold any liquor to witness. (Rec. 114.) That 
D. C. Tags 1183 were issued to Jerry R. Charteres, 1477 
Newton Street, Northwest; that S-5625 to Jack Gordon, 
1477 Newton Street. (Rec. 122.) 

Bernard F. Darwell said he was acquainted with 
Jerry Charteres and John Fentress; that beginning with 
September, 1929, he worked for Jerry Charteres at 
apartment 41, 1477 Newton Street, delivering whiskey 
for him; he worked from six in the evening until midnight 
and was paid for his services every evening by Jerry 
Charteres the sum of two dollars (Rec. 116); that he 
knew Shields the first of the year 1930 at Charteres’ 
apartment; that when he went first to work for Charteres 
there vras a telephone in apartment 41 whose number 
was Adams 7458; that apartment 42 was used for mixing 
gin and rye beginning with the first of the year 1930; 
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that he had never seen Shields in Apartment 42, but 
had seen him in Apartment 41; that he and Charteres 
had been in Apartment 42 together cutting the liquor; 
that they would mix two gallons of alcohol with three 
gallons of water and make five gallons; that Ijhey made 
rye by adding a pint of prescription whiskey to the fore¬ 
going and a little bit of caramel coloring; that a pint of 
rye sold for three dollars or two pints for five hollars and 
a pint of gin sold for one dollar or one dollar and a 
quarter. 

The witness further testified that he saw the de¬ 
fendant Shields in Apartment 41 “a pretty good bit” 
from the first of the year 1930 until about March 22, 
1930, “loafing around there with Jerry”; that Shields 
sometimes would answer the telephone but that he did 


not give witness any orders as witness got I his orders 
from Charteres, but Shields was in the ^apartment 
nearly every night from about eight or nine o’clock to 
about 11:30; that witness would average arohnd ten or 
fifteen deliveries an evening; each delivery varying 
between a pint and a quart but most of tpem being 
pints. (117.) 

There was no cross examination of this witness, but in 

i 

answer to questions by the Court the witness testified 
that the last time he talked to Corbin Shields was on 
the 20th of March, 1930, and that the day before he 
testified was the first time he had seen him! since that 

i 

date as he had been home in Pennsylvania! (117.) 

Herbert R. Johnson (Rec. 79), a prohibition agent was 
in Mendelson’s store February 25, 1930; thht on that 
occasion Mendelson answered the telephone, Adams 
1803, which had recently been installed in the store and 
which was in addition to a phone in a booth, t^he number 
of which was Columbia 8700; that after talking on the 
telephone Mendelson told McNichols that Corbin Shields 
ordered two cans. The witness further testified that on 
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the 14th of February, 1930, he was again in the bottle 
store and in the afternoon of that day he and the de¬ 
fendants, Ahern and McNichols, were the only ones 
there; that witness told Ahern that he wanted a pint of 
rye whiskey; that Ahern telephoned Columbia 7458 
and asked for Jerry and when he hung up he informed 
witness that it would be over in a few minutes. The 
witness further testified that on March 8, 1930, Corbin 
Shields came into the store and asked the defendant 
Beasley to let him have two and Beasley replied “All 
right”; that thereupon Beasley telephoned Adams 2963 
and remarked into the phone to let Corbin have two 
when he comes up after it; and that no money was paid 
by Shields to Beasley on that occasion. 

The witness further testified that on March 18, 1930, 
he w*as again in the bottle store and on that occasion he 
saw the defendants Jerry Charteres and Eugene Sanders 
in the store together with the defendants McNichols and 
Beasley; that at that time the defendant Charteres 
ordered a can of alcohol from Beasley but the witness did 
not recall anything further about this transaction. 

The witness further testified that on March 21, 1930, 
he overheard Eugene Sanders order one five-gallon can 
of alcohol from the defendant Mendelson; that he saw 
Corbin Shields in the store on that day and heard him 
order two cans of “A” from Mendelson; and that except 
for some conversation regarding a bull puppy which 
Shields had wfith him on that occasion the witness re¬ 
called no further incidents. 

Shields offered no evidence, and relied on a motion to 
direct a verdict of not guilty in his favor (Rec. 126). 
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ASSIGNMENTS OF ERROR 


The Court erred as follows: (R. 36). 

j 

1. In overruling the demurrer. 

i 

2. In admitting evidence against the defendant Corbin 

Shields. j 

i 

3. In not holding that a number of conspiracies existed 
instead of one. 

4. In admitting evidence of an illegal search of 3442 
Fourteenth Street, Northwest. 

5. In permitting evidence not shown to be Connected 

with defendant Corbin Shields to be introduced against 
him. | 

6. In permitting the defendants Mr. and Mij-s. Chart- 

eres and Mr. and Mrs. Clark to plead guilty in the 
presence of the jury that tried the defendarit Corbin 
Shields. ! 


requested 


7. In failing to strike out certain testimony as re¬ 
quested by defendant Corbin Shields. 

8. In refusing to exclude certain evidence as 
by defendant Corbin Shields. 

9. In refusing to exclude certain exhibits as Requested 
by defendant Corbin Shields. 

10. In failing to sustain the motion to direct^ a verdict 

against the defendant Corbin Shields. j 

i 

11. In refusing prayer one of defendant Corbin Shields. 

i 

12. In refusing prayer three of defendant Corbin 

Shields. j 

13. In refusing prayer four of defendant Corbin 

Shields. j 

14. In refusing prayer five of defendanjt Corbin 
Shields. 
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15. In refusing prayer six of defendant Shields. 

16. In refusing prayer seven of defendant Shields. 

17. In refusing prayer eight of defendant Shields. 

18. In refusing prayer nine of defendant Shields. 

19. In refusing prayer ten of defendant Shields. 

20. In refusing prayer eleven of defendant Shields. 

21. In refusing prayer twelve of defendant Shields. 

22. In refusing prayer thirteen of defendant Shields. 

23. In refusing prayer fourteen of defendant Shields. 

24. In refusing prayer fifteen of defendant Shields. 

25. In refusing prayer sixteen of defendant Shields. 

26. In refusing prayer seventeen of defendant Shields. 

27. In refusing prayer eighteen of defendant Shields. 

28. In refusing prayer nineteen of defendant Shields. 

29. In refusing prayer twenty of defendant Shields. 

30. In refusing prayer twenty-one of defendant 
Shields. 

31. In refusing to withdraw a juror because of the 
misconduct of the Assistant District Attornev. 

32. In giving the charge to the jury. 

a. Respecting the Alien case. 

b. That the jury might consider evidence of pur¬ 
chase made by defendant Corbin Shields to show his 
connection with the alleged conspiracy in which the 
defendants, Charteres, Clark and Darwell were 
accomplices. 

33. In overruling the motion for a new trial. 

34. In overruling certain prayers offered by the de¬ 
fendant Lerner. 
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i 

35. In holding the jury out for an unusual time. 

36. For other reasons apparent on the face of the 
record. 

ARGUMENT 

i 

i 

i 

| 

It will be noted that Corbin Shields never sold or de¬ 
livered a drop of liquor; that Corbin Shields never 
transported a drop of alcohol; that Shield^ was at 
Mendelson’s store only on two occcasions, Match 8 and 
March 21, 1930. That the only conversation personally 
brought home to Shields was when on March 8, 1930, 
Shields came into the store and asked the defendant 
Beasley to let him have two, and that Beasley telephoned 
and remarked to let Corbin have two when he!comes up 
after it. THERE WAS ABSOLUTELY NOTHING 
IN THE RECORD TO SHOW “WHATj THESE 
TWO REFERRED TO. Of course, the Government 
contends that “these two” referred to two cans!of alcohol 
but the inference is just as legitimate and probable and 
consistent with the theory of innocence that “these two” 
might have referred to anything. 

On the other occasion, March 21, 1930, j(Rec. 84) 
Johnson heard Shields order two cans of f‘A” from 
Mendelson. Of course, the inference contended by the 
Government is that the two cans of “A” rbferred to 
alcohol but when it is remembered that Mendelson and 
Beasley conducted a general supply store, the two cans 
of “A” might refer to almost anything as well ps alcohol. 

THE DEMURRER j 

j 

An indictment charging in one count that defendants 
conspired to violate Title II of the National Prohibition 
Act in that they “would then and there possfess certain 
intoxicating liquors (describing them), contrary to the 
provisions of said act,” and in the second coupt that the 
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same persons, at the same time and place, “unlawfully 
and knowingly did possess certain intoxicating liquors” 
described, is insufficient to charge an offense in either 
count. 

Hilt vs. U. S. (C. C. A.), 279 Fed. 421. 

An indictment charging conspiracy “to commit an 
offense against the United States, that is to say, to 
violate Title II of the National Prohibition Act in this, 
to wit, that the said (defendants) would then and there 
possess certain intoxicating liquors, to wit (describing 
them), contrary to the provisions of said act, without 
stating the kind of liquor, or otherwise alleging which of 
the many provisions of the Prohibition Act the defen¬ 
dants conspired to violate, is insufficient as too general 
and not sufficiently informing the defendants of the 
charge they were required to meet. The indictment 
should have alleged sufficient facts to show that such 
possession was unlawful, either on account of the time, 
place or purpose of the possession or of the character of 
the liquor.” 

U. S. vs. Dowling (D. C.), 27S Fed. 630. 

An indictment charging that defendants conspired to 
violate the National Prohibition Act, “in that thev would 
unlawfully, wilfully and knowingly sell, barter, transport, 
deliver, furnish, and possess distilled spirits and intoxi¬ 
cating liquors otherwise then as authorized in the afore¬ 
said act . . . particularly Title II thereof,” is 

insufficient as too indefinite to charge any offense. 

U. S. vs. Beiner (D. C.), 275 Fed. 704. 

An indictment for conspiracy to violate the Prohibi¬ 
tion Act to manufacture and sell distilled spirits for 
beverage purposes is insufficient to charge a violation of 
law in view of the failure to allege that the spirits were 
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I 

I 


fit for beverage purposes under Title II, Sec^., 1 and 6, 
notwithstanding Sec. 32. j 

Brauer vs. U. S. (C. C. A.), 299 Fed. 10; 

Brown vs. U. S. (C. C. A.), 21 Fed. j(2d) 827; 

Middlebrooks va. U. S. (C. C. Aj.), 23 Fed. 
(2d) 244; | 

Broadus vs. U. S. (C. C. A.), 30 Fed. (2d) 
394, 395. i 

II j 

i 

PREJUDICIAL EVIDENCE ADMITTED! AGAINST 

SHIELDS 

(Assignments of Error—2, 4, 5, 7, 8, and 9) 

Under this head it will be noted that the Court per¬ 
mitted the witness Clark, while on the stand, jto testify:— 

“That the defendant, Crogan, talked to witness about 
furnishing alcohol to him and witness repjied that he 
would have to see Lerner, as he (witness) Jiad nothing 
to do with selling the stuff. Whereupon the! witness was 
asked the following question, “Did you 0ver talk to 
Corbin Shields about the same matter?!”, and the 
witness replied, “Yes.” The witness was then asked as 
to when and where he had talked to Shields and he 
answered, “That was not in this case.” Whereupon 
counsel for the defendant Shields asked tljiat the jury 
be instructed to disregard such questions so far as 
Shields was concerned and moved to withdraw' a juror. 
The Court overruled the motion of counsel for the de¬ 
fendant Shields, w’hereupon the defendant iShields duly 
excepted, which exception was thereupoh noted by 
the Court upon its minutes.” 

This statement having a tendency to show that 
Shields was connected in another case an^l having the 
stamp of approval of the Court w'hen ijfc refused to 
instruct the jury to disregard such testimony as far as 
Corbin Shields w’as concerned, was error. Ross vs. 
U. S., 49 Fed. (2d) 541. j 


i 
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The defendant did not take the stand and this incident 
had no connection to the matter upon which he stood 
trial. For this alone Shields should have a new trial. 

But aside from that the trial court permitted the 
Government, supposedly on the theory that it would be 
connected up with Shields, to introduce testimony re¬ 
garding the setting up of a still at two different places 
in Maryland. Various conversations relating to this; 
various transportations relating to these particular stills 
located in Maryland; directions given of the makeup of 
these stills; the way in which the parts of the still were 
put up; the fact that Clark, Skulsky; Kushner and 
Lerner helped to operate it. This was a separate and 
distinct conspiracy with which Shields had no connection. 
The transportation of the liquor, the transportation of 
the material for the making of alcohol through the City 
of Washington, all of these matters had no possible con¬ 
nection with Shields. Various conversations were in¬ 
troduced between the defendants all upon the theory 
that Shields would be connected up with the major 
conspiracy. This was another conspiracy. 

For instance (Rec. 79): The witness Johnson testified 
that on February 25, 1930, he was in Mendelson’s store, 
that Mendelson answered telephone Adams 1803 and 
after talking on the telephone told one McNichols, in 
the presence of Johnson, that Shields wanted 2 cans; 
that Mendelson told McNichols to take 2 cans up to 
Corbin. Surely this conversation was not enough to 
bind Shields and make him a party to the conspiracy. 
Again the witness Johnson testifying stated that on 
March 8, 1930, he was again in Mendelson’s store and 
that Corbin Shields came into the store and asked the 
defendant Beasley, (and it will be remembered that 
Beasley and Mendelson were partners in this store on 
Fourteenth Street, [see testimony of Charteres] that 
Shields had no connection with Beasley and no connec- 
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tion has been shown, other than that on this occasion) 
to let him have two and Beasley said, “All right”; that 
Beasley telephoned Adams 2963 and remarked into the 
phone to let Corbin have tw T o when he com6s up after 
it; that no money w’as paid by Shields to Beasley on this 
occasion. 

The same witness testified that on March $1, 1930, he 
was again in Mendelson’s store and heard Shields order 
two cans of “A” from Mendelson; that excejpt for some 
conversation regarding a bull puppy which Shields had 
with him on this occasion, witness recalled! no further 
conversation. 

The matter that took place between Charteres and 
Shields under their “fifty-fifty partnership on the apart¬ 
ment and the expenses with the further understanding 
that the defendant Corbin Shields could hak^e his tele¬ 
phone in witness’ apartment and each could have his 
own customers” had no possible connection with Lerner 
and the others. 

m I 

SHIELDS AS A PURCHASER OF INTOXICATING 
LIQUOR IS NOT GUILTY OF INCITING, AID¬ 
ING OR ABETTING, COUNSELLING; OR PRO¬ 
CURING THE SALE THEREOF TO jHIMSELF. 

Lott vs. U. S., 46 L. R. A. (U. Si), 409, 405 
Fed. 28; 

Quillin vs. State, 5 A. L. R. 786; 

U. S. vs. Farrar, 281 U. S. 624, Affirming 38 F. 
(2) 515; 68 L. R. A. (U. S.) 892; 

U. S. vs. Norris, 29 Fed. (2) 744, $4 Fed. (2) 
839, 281 U. S. 619; j 

U. S. rs. Katz, 5 Fed. (2) 257, 271 U. S. 354. 

In U. S. vs. Katz, 271 U. S. 354: 

“The two defendants in error in eaich of these 
cases were indicted in the eastern j district of 
Pennsylvania for conspiracy to sell intoxicating 


I 
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liquors without making a permanent record of 
the sale in violation of p. 10, Title II of the 
National Prohibition Act of October 28, 1919, C. 
85, 41 Stat., 305, 310. 

“The indictment in No. 720 charged that the 
defendant Katz conspired with the defendant 
Senn to sell for the Stewart Distilling Company 
to Senn a quantity of whiskey without making 
a record of the sale. 355. 

• ••••••• 

“The overt act charged in each indictment was 
the sale of whiskey by one defendant to the other. 
This is an offense under the National Prohibition 

Act: but as the defendant in each case were onlv 

/ %/ 

one buyer and one seller, and as the agreement of 
the parties was an essential element in the sale, 
an indictment of the buyer and seller for a con- 
spiracy to make the sale would have been of 
doubtful validity. Compare 

U. S. vs. N. Y. C. & H. R. R., 146 Fed. 29S; 

U. S. vs. Dietrich, 126 Fed. 664; 

Vannata vs. U. S., 2S9 Fed. 424, 427. 

“This embarrassment could be avoided in an 
indictment for a criminal conspiracy only if the 
buyer and seller were charged with conspiring to 
commit a substantive offense having an ingredient 
in addition to the sale, not requiring the agree¬ 
ment of two persons for its completion.” 

See Chadwick vs. U. S., 141 Fed. 225. (356.) 

Hence the government takes the position that the 
seller of intoxicating liquor is required by the statute to 
keep a permanent record of his sales whether lawful or 
unlawful, and that failure to do so is itself a crime; from 
which it would follow that a conspiracy to effect a sale 
without such a record is an indictable offense. No ques¬ 
tion is made but that persons authorized to deal in 
alcoholic liquors under the Prohibition Act are required 
to make permanent records of their transactions. But 
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the Government, to support a charge of conspiracy 
applicable to buyer and seller relies on the literal applica¬ 
tion of No. 10. (356.) 

I 

• • • • • • • j • • 

The syllabus reads 354: Section 10 of the Prohibition 
Act, in providing that no person shall manufacture, 
purchase for sale, or transport any liquor; without 
making a record of the transaction in detail aipplies to 
persons authorized by other sections of the act to deal 
in non-beverage liquor under government permit; it 
was not intended to add to the crime of unauthorized 

i 

dealing a second offense whenever the person sb dealing 
should fail to make a record of his own wrong! doing. 

In Norris vs. U. S., 34 Fed. (2d) 840-842,| Counsel 
for the government and for the defendant, recognizing 
this principle of pleading, agreed upon a stipulation of 
facts having the same force and effect as if the sjame were 
set forth in the indictment. Their clear purpose was, as 
frankly stated and repeated by the governmentfs counsel 
in their argument, to bring before the court foi* decision 
the single question whether a buyer and a j seller of 
liquors, where transportation and delivery is| made in 
pursuance of the sale, can be together indicted for a 
conspiracy to transport. To limit the inquiry to this 
single question, government’s counsel waived the second 
count in the indictment, and it is therefore not before 
the court. In seeking to have this question decided, 
counsel were in a measure unfortunate in selecting this 
particular case. This because it involves not a single 
sale, but many sales, because the seller was engaged in 
the business of sale and transportation of ljiquors in 
violation of the National Prohibition Law (27 U; S. C. A.) 
because shipments were made by him in thej name of 
fictitious consignors, and because the packages were 
falsely labeled as merchandise. These fact£ have a 
tendency to confuse the issue, as from theih certain 
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inferences or conclusions might be drawn, establishing, 
or tending to establish, an unlawful combination between 
the parties to transport the liquors so sold. 

The learned judge conceded that the mere purchase of * 
liquor is not an offense under the Prohibition Act, and 
that the purchaser cannot be convicted of aiding and 
abetting the sale; and he assumed, without deciding, 
that where there was nothing in the case but a simple 
sale, the purchaser cannot be convicted of conspiracy 
with the seller to make the sale. But with reference to 
conspiracy between buyer and seller to transport, he 
says: 

“The connection of the defendant Norris with 
the illegal transaction w r as decidedly more than 
that ‘degree of cooperation that would not 
amount to a crime, 7 referred to by Justice Holmes 
in U. S. vs. Holte. ... Of course, mere 
knowledge that a crime is about to be committed 
by another does not make the inactive party a 
conspirator, nor will awareness, coupled with 
acquiescence and possibly expressed approval 
and encouragement, have that result. But, in 
respect of the transportation, Norris did far 
more than know and acquiesce. He also did more 
than merely let Kerper knowr that he wras in the 
market for liquor. By his repeated orders for 
wdiisky, telephoned from New York to Phil¬ 
adelphia, he became party to an agreement which 
required Kerper to transport the liquor, and he 
promised to pay him for doing it. Thus he not 
only solicited but bound Kerper, by such obliga¬ 
tion as the character of the transaction permitted, 
to commit the offense. 77 

From this he concludes “that a conviction may be had 
of a buyer and seller of liquor for conspiracy to transport 
liquor, in a case where the agreement is that the delivery 
of the liquor sold is to be effected by transportation from 
the seller to the buyer. 77 It is thus clear, from this 
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broad legal conclusion, that the court treated the 
stipulated facts as raising the single question jwhether 
conspiracy can be maintained between seller and buyer, 
where delivery of the liquor is to be effected by trans¬ 
portation from the seller to the buyer. Thik is the 
precise question which the parties desired should be 
decided by this court. In the stipulated facts,! there is " 
but one buyer and one seller. The transportation and 
delivery were made by the seller at his expense,! the sale 
being initiated by the telephone order of the purchaser, 
and the liquors so purchased were for the consumption 
of the purchaser and his guests. ! 

The second finding, which the court holds is Sufficient 
evidence of such an agreement between seller arid buyer, 
adds nothing to the conclusion reached in jhis first 
finding, namely, where a purchaser orders the liquors 
from a bootlegger located at a distance, followed by 
transportation, delivery, and payment. If these facts 
were intended by the court to support a conclusion which 
could not be drawn from the mere fact of purchase, 
followed by transportation and delivery from tjhe seller, 
the purpose of the parties to obtain a decision on the 
real question would be frustrated. 

Counsel for both parties conceded at the argument on 
this appeal that the learned trial judge in his opinion 
made a clear and precisely accurate statement of all the 

i 

facts in these few words: 

i 

“Summarized, the stipulated facts! are as 
follows: Norris was a banker and resided in New 
York; Kerper was a bootlegger and! had his 
residence and base of operations in Philadelphia. 
From time to time, Norris by telephone ordered 
whisky from Kerper in Philadelphia, j Twelve 
different orders were given covering a period of 
over a year. Upon receiving each order, Kerper 
sent the whisky ordered by express from Phil¬ 
adelphia to Norris in New York, in I packages 


| 
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disguised as paint, ink, olive oil, etc. The 
liquor was paid for by him and his guests. He 
did not sell or intend to sell any of it, nor did he 
take part in its transportation, other than as 
above stated/’ 

We assume, therefore, that the court did not 
intend in this recital, of facts to narrow the broad legal 
proposition which he announced in his first conclusion. 
We will therefore consider and decide the interesting and 
very important question thus raised. The conclusion 
which we have reached is based on the following con¬ 
siderations : 

First. It is conceded that, under the Eighteenth 
Amendment, and the Volstead Act passed to carry it 
into effect, the purchase of liquor is not made an offense. 
It follows that the purchase, as such, does not subject 
the buyer to punishment. This is perfectly clear from 
the act itself. Not only did Congress carefully exclude 
the purchaser from the penal provisions of the act as 
originally passed, but has taken no step to extend its 
provisions to the purchaser, in the 10 years of legislation 
which have since intervened. That the intention and 
purpose of Congress is in harmony with the act, as drawn, 
is thus made perfectly manifest. 

Second. While the seller of liquor, who delivers it 
to the purchaser, is liable under the law both for the 
sale and transportation the purchaser to whom the goods 
are delivered is chargeable with neither the purchase nor 
the transportation. It thus appears that while the legis¬ 
lative department of the government has deliberately 
and intentionally made the purchaser of liquor guiltless 
of any offense under the Prohibition Law, the executive 
department of the government seeks here, by indirection, 
to make of the same fact, namely, the purchase, a crime 
subjecting the purchaser to a maximum fine of $10,000 
and imprisonment of two years. Such a situation is 
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scarcely conceivable, and yet that is the position pf the 
government. j 

Third. Concerning the crime of conspiracy, it is a 
well established principle that, where an offense is such 
that a concert of action between two persons is logically 
necessary to the completion of the crime, that is to say, 
the crime cannot take place without concert, a charge of 
conspiracy against the two persons to commit that 
crime does not lie. This is the language of Judge Thomp¬ 
son in the case of United States vs. Katz (D. C.), 5 Fed. 
(2d) 527. ! 

On appeal, the Supreme Court affirmed the soundness 
of this rule in United States vs. Katz, 271 U. $. 354, 
46 S. Ct. 513, 70 L. Ed. 986. Justice Stone, speaking for 

the court said: ! 

J 

“The overt act charged in each indictment was 
the sale of whisky by one defendant to th^ other. 
This is an offense under the National Prohibition 
Act; but as the defendants in each case were only 
one buyer and one seller, and as the agreement of 
the parties was an essential element in the sale, 
an indictment of the buyer and seller for a con¬ 
spiracy to make the sale would have keen of 
doubtful validity (citing a number of cases). 
This embarrassment could be avoided iri an in¬ 
dictment for a criminal conspiracy if the buyer 
and seller were charged with conspiring to jeommit 
a substantive offense having an ingrechent in 
addition to the sale not requiring the agreement 
of two persons for its completion.” S^e, also, 
Vannata vs. U. S., 288 Fed. 424 (C. C. A.J Second 
Circuit). j 

i 

In La Rosa vs. U. S. (C. C. A.) 15 Fed. (2d) ,479, La 
Rosa was indicted with Martin and Belman for con¬ 
spiring to sell, barter, transport, deliver, furnish, possess, 
and manufacture intoxicating liquor. It appears that 
the only understanding La Rosa had with Martin and 
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Belman was that he would buy certain whisky from them 
and show them how to get it to his garage. The judg¬ 
ment of conviction for conspiracy was reversed on the 
appeal. Notwithstanding,. there was evidence in the 
case from which it could be fairly said that La Rosa 
aided and abetted the transportation, yet Judge Rose, 
speaking for the Circuit Court of Appeals, declined to 
consider the question of conspiracy to transport, in 
effect holding that it was too unsubstantial to merit 
serious consideration. 

In Becher vs. U. S. (C. C. A.), 5 Fed. (2d) 45, 50, there 
was a charge of conspiracy against several defendants to 
commit different offenses. Liquor was found in the 
cellar of one of the defendants, Birnbaum, which had 
been delivered there, and he contended that he was 
merely a buyer, and that there was no proof that he was 
a conspirator with the others. Speaking for a unanimous 
c rt, Judge Learned Hand said: 

“We concede at once that merelv as buver he 

V 

was not a party to the scheme in any criminal 
sense; that, on the contrary, the prosecution was 
bound to involve him in the plan as a whole in 
some other sense.’ 7 

Fourth. In the case of seller and buyer, transporation 
by the seller is a mere incident in the sale, and necessary 
to its completion by delivery to the purchaser. It is an 
inherent feature, an essential element, of the sale, which 
the seller had, on his part, to perform. The sale neces¬ 
sarily involves an agreement, a concert of action, 
between buyer and seller to effect the purchase, and it 
could not, with any reason, be said that a conspiracy 
would lie to do something which was an essential element 
of the sale. 

Finally, under the authorities, it cannot be held that 
the purchaser, as such, is guilty of aiding and abetting 
either the sale or the delivery, and the degree of co- 
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operation necessary to constitute one a conspirator must 

I 

be such as to amount to more than the mere aiding and 
abetting in the commission of the offense. The degree of 
cooperation attaching to the purchaser is fully discussed 
in State vs. Teahan, 50 Conn. 92. That opinion con¬ 
cludes with these words: 

“The purchaser of liquor, by his offer to buy, 
induces the seller of the liquor to make the sale; 
but he cannot be said to ‘assist’ him in it. I The 
whole force, moral or physical, that went to the 
production of the crime as such, was the seller’s.” 

In Lott vs. United States, 205 Fed. 28, 29, 46 L. R. A. 
(N. S.) 409 (C. C. C., 9th Circuit), the court| said: 

“It is uniformly held that statutes prohibiting 
the sale of intoxicating liquors are directed 
against the act of selling only, and that the offense 
is committed only by the vendor or some onb who 
aids him in selling, and that the purchased and 
those who aid him in the purchase are not guilty 
of aiding or abetting in the commission Of the 
offense.” 

The essential requirement of conspiracy is clearly set 
forth by the Circuit Court of Appeals for the Second 
Circuit, in the case of Lacadamo vs. U. S., 280 Fedj. 653. 
There the court shows that knowledge, acquiescence, or 
approval of the act, is not sufficient. To constitute a 
conspiracy, the evidence must show an intentional par¬ 
ticipation in the attempt to commit the offense. The lack 
of active co-operation between the seller and the buyer, 
generally speaking, is well stated in the case of Sthte vs. 
Teahan, 50 Conn. 92, supra, in which the court |says: 

“We are satisfied that the purchaser is not .an 
abettor of the offense within the meaning of the 
statute. The ‘abetting’ intended by it is a posi¬ 
tive act in aid of the commission of the offense— 
a force, physical or moral, joined with that of the 

i 

i 

i 
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perpetrator in producing it. . . . ,The abet¬ 

tor, within the meaning of the statute, must stand 
in the same relation to the crime as the criminal— 
approach it from the same direction, touch it at 
the same point. This is not the case with the 
purchaser of liquor. His approach to the crime 
is from the other side; he touches it at wholly 
another point. It is somewhat like the case of a 
man who provokes or challenges another to fight 
with him. If the other knocks him down, he has 
induced, but in no proper sense abetted, this act of 
violence. He has not contributed any force to its 
production. He touches the offense wholly on the 
other side. The purchaser of liquor, by his offer to 
buy, induces the seller of the liquor to make the 
sale; but he cannot be said to 'assist’ him in it. 
The whole force, moral or physical, that went to 
the production of the crime as such, was the 
seller’s.” 

From the foregoing considerations we are of opinion 
that a sale of liquor, involving such transportation 
as is necessary to effect the delivery to the purchaser, 
does not subject the purchaser and seller to an indict¬ 
ment for conspiracy to transport. The judgment is 
therefore reversed. 

This case was before the Supreme Court of the 
United States in 281 U. S., p. 619 but was only con¬ 
sidered from the plea of nolo contendere. 

In U. S. vs. Farrar, 38 F. (2) 515, 516, James Farrar 
was charged wdth knowungly and unlawfully purchasing 
two pints of intoxicating liquor from one Rotondo. A 
motion to quash w^as filed on the grounds that the act 
charged is not criminal. 

The District Judge Morton said: 

“As I construe the indictment, it does not 
charge the defendant with aiding and abetting a 
sale of liquor. Even if it does, no crime would 
be charged. It has been repeatedly held that 
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the buyer was not, ipso facto, an aider and 
abettor of the seller; and the government 'counsel 
conceded at the argument that no other delation 
between the defendant and Rotondo existed in 
this case. See Norris vs. U. S., 34 Fed. (2) 871.” 

Lott vs. U. S. (C. C. A.), 205 Fed.; 28, 46 
L. R. A. (N. S.) 409, note citing authorities; 

State vs. Teahan, 50 Conn. 92. 

State vs. Cullins, 53 Kan. 100, 36 ! P. 56, 
24 L. R. A. 212. 

The Act of April 30, 1790, as amended (18 ly.S.C.A. 
251), required both concealment and failure to disclose. 
Under it some affirmative act toward the concealment 
of the felony is necessary. Mere silence after knowledge 
of the commission of the crime is not sufficient. The 
allegations of the indictment to not bring it witjhin this 
statute. See Robinson vs. State, 57 Ind. 113; Com. 
vs. Tuckerman, 10 Gray (Mass.) 173. Indictment 
quashed. 

The United States under the Criminal jAppeals 
Act, appealed from the judgment of the District Court 

i 

sustaining the motion to quash and Mr. Justice! Suther¬ 
land in U. S. vs. Farrar, 281 U. S., upheld the lower 
court. 

In U. S. vs. Russell, 41 Fed. (2d) 853. The indictment 
charged a conspiracy, and in this case it was shown that 
one party to the alleged conspiracy was engaged in 
selling whisky on the east side of Mobile river, opposite 
the city; that another operated a launch, and frequently 
bought whisky from him and charged the others $2 a 
gallon extra for bringing the whisky across the river and 
delivering it to such two, who sold it at retail, each 
fixing his own price and retaining all of such price. 
There was no evidence showing that any one; of such 
law violators aided or assisted any other one, dr agreed 
to do so, and there was no division of profits, j nor was 
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there any agreement that the whisky should be bought 
from any one. At the conclusion of the evidence a 
motion was made to dismiss the case because no con¬ 
spiracy was shown. 

(1, 2) A criminal conspiracy may be briefly described 
as an agreement express or implied between two or more 
people to do an illegal act, or to do a legal act in an illegal 
manner. This necessarily implies that the two or more 
conspirators shall collaborate in the doing of such act. 
The knowledge by one that another is doing or comtem- 
plates the doing of, such act, without any aid or assist¬ 
ance by such one in the doing of the act does not make 
him a cocdnspirator. Nor does the fact that a number 
of people, each of whom is engaged in illegal acts, and 
is so known to be by each of the others, become cocon¬ 
spirators, unless some aid or assistance be given by one 
to another in the illegal act done by such other. It is 
not a community of crime by several that makes them 
conspirators, by a community of interest in some 
crime. Many men may be engaged in committing the 
same sort of crime, each knowing that the others were 
so engaged, without becoming conspirators. They may 
come in contact one with another in an act where such 
act is not itself a crime on the part of each, without 
becoming conspirators. 

To illustrate, the buyer of intoxicating liquor com¬ 
mits no crime, although the seller does. Now, the 
fact that the seller knows that the buyer intends to 
resell such liquor would not make the seller guilty of a 
conspiracy with the buyer, unless such seller do some 
act aiding the buyer to make sales or participate in 
some way in the proceeds of such sales. 

(3) Several men may be engaged in doing acts each 
of which is an offense against the law, and may come 
into contact one with the other without becoming con¬ 
spirators, if no one does, or agrees to do, anything in 
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aid of the offenses committed by such other. For 
instance, as in the instant case, one may sell liquor to 
another, who transports it to a third and sells it to him, 
and such third retails such liquor. In such |a case, 
the fact that it would probably take slight evidence 
to authorize a jury to find an agreement or understanding 
of one to aid the other does not affect the proposition. 
The very fact that such slight evidence of collaboration 
was necessary show’s that in its absence a conspiracy 
is not shown. j 

The motion to dismiss for want of evidence of con¬ 
spiracy w’as granted. (853.) 

The rule then is, that a sale of intoxicating liquor 
does not make the purchaser guilty of any substantive 
offense, and hence he can not be guilty of conspiracy 
to commit the crime. j 

We are then led to the question, was there anything 
in the evidence as far as Shields was concerned, which 
brings him into any conpsiracy between the! various 
other groups in the picture? 

What interest did Shields have in the still in Mary¬ 
land? None. His sole and only connection was what 
took place at Mendelson’s store. He had Only two 
transactions there. His connection with Charteres 
shows no connection with Mendelson and othOr in the 

i 

combine. 

Is there anything to show that any alcohol—the 
subject of any original transaction was ever used by 
Shields. There was no large buying on his part, no 
credit was given him to indicate any illicit sale. 

We say Shields should have had a directed verdict 
on this ground also. 

| 

j 
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IV 

OTHER CONSPIRACIES 

In Terry vs. U. S. 7 Fed. (2) 28, 9th Circuit, Mr. 
Justice Rudkin rendered the opinion. The charge in¬ 
volved a conspiracy to violate the National Prohibition 
Act. 29. 

“Upon the trial the Court admitted testimony 
over the objection and exception, tending to prove 
that about six weeks prior to the incident at 
Allen’s Wharf, the plaintiff in error employed 
one Frohn to transport several barrels of intoxi¬ 
cating liquor from Bodega Bay to a ranch 
hotise in the vicinity of Petalmona; that at or 
about the same time the defendant Zucker 
rented a barn from one Sussar in that vicinity 
and that nine barrels of intoxicating liquor were 
stored therein. There was no testimony of 
any kind direct or circumstantial tending to 
connect any of the other defendants with this 
prjior incident or transaction. . . . The lower 

court said: This evidence if it is believed by you 
to be true, and you believe this was the same farm, 
is evidence of a common design to transport and 
possess liquor as to the defendants Terry and 
Zucker.” 29. 

11 In other words, a conspiracy is not an omnibus 
charge under which you can prove anything and 
everything and convict of the sins of a lifetime. 
For these reasons the rulings complained of 
are erroneous and call for a reversal. Proof 
that the plaintiff in error was guilty of another 
crime was in itself prejudicial and an instruction 
that he might be convicted of a crime not charged 
in the indictment could not be sustained.” 30. 

La Rosa et al., vs. U. S., 15 Fed. (2d) 479 

(481). 

“The vital point in the case was, had La 
Rosa and Fazalare entered into a conspiracy to 
transport or possess liquor? We have already 
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said that we find no evidence in the cade that 
Fazalare had conspired with anybody to do 
anything. There is nothing to indicate that 
La Rosa had any understanding with Martin 
and Befinan other than that he would buy 
the whisky from them and that he would show 
them how to get to his garage. We shkll not 
go into the nice inquiry as to whether such a 
understanding would or would not suffice to 
sustain a charge that he had entered into j a" con¬ 
spiracy with them for the unlawful transportation 
of the liquor. If it does, seemingly ai^y one 
who agrees to buy liquor from a bootlegger, 
and tells him how to get to his back door with it, 
commits an offense punishable by imprisonment 
in the penitentiary for as much as 2 years and 
by a fine of 810,000.” 

In Marcante vs. U. S. 49, F. (2) 156, decided April 
17, 1931, 10th Circuit, reversal was had because the 
proof showed more than a single conspiracy. 

In Young vs. U. S., 48 Fed. (2d) 26, 5th Circuit, the 
Court held that the buyer and seller of articles intended 
for use in manufacturing liquor are not guilty as con¬ 
spirators. One can not be held as a member of a 
conspiracy upon proof merely that he had knowledge 
or he negatively acquiecing to a crime that was about 
to be committed but in order to fasten guilt upon or 
to accuse of being a coconspirator it is necessary t^o prove 
that he actively participated in the conspiracy qfiarged. 
Citing Bishop’s Criminal Law (9th Edition) Paragraph 
633; R. C. L. 1065; McDaniels vs. U. S. (C. C. A.) 24 
Fed. 2, 305. 

There was no evidence that Lee, Franklin and Camp¬ 
bell were acting in concert all that appears is that each 
was acting only for himself (27). 

In Dowdy vs. U. S., 46 Fed. (2) 417, the 4th bircuit, 
decided January 13, 1931, in an opinion by pistrict 
Justice Ernest F. Cochran with Mr. Justice I Groner 
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of this Honorable bench concurring, that a conviction 
against Dowdy could not be maintained because it 
was a separate and distinct conspiracy from the one 
charged and proven (423). 

In Linde vs. U. S., 13 Fed. (2) 59, a conspiracy to 
violate the National Motor Vehicle Theft Act, the 
court said through Mr. Justice Van Valkenburgh of 
the 8th Circuit Court of Appeals, 61: 

(61) . . One of the main assignments of 

error is that the evidence was insufficient to 
connect these three defendants, with the con¬ 
spiracy and with knowledge that the stolen cars 
involved were, or were to be, transported in 
Interstate Commerce. With respect to the de¬ 
fendants Linde and Brown, we think the point 
is well taken. . . . That they may have 

had guilty knowledge and participation rests 
upon suspicion only, arising from their acquaint¬ 
ance and association with some or all of the other 
conspirators; but to establish a conspiracy to 
violate a criminal statute the evidence must 
convince that the defendants did something 
other than participate in the substantive offense 
\vhich is the object of the conspiracy. There 
must, in addition thereto, be proof of the unlawful 
agreement, and in this case, in our judgment, 
that proof is insufficient. U. S. vs. Heitler, 
et al. (D. C.) 274 F. 401; Stubbs vs. U. S. (C. 
C. A., Ninth Circuit) 249 F. 571, 161 C. C. A. 
497; Bell vs. U. S. (C. C. A., Eighth Circuit) 
2 F. (2d) 543.” 

See Wyatt vs. U. S., 23 Fed. (2d) 79. 

Certiorari denied, 277 U. S. 588. 

But they maintain that the evidence failed to prove 
that all had breathed together or conspired to do the 
elaborately extended and lengthly continued network 
of acts evidencing the conspiracy charged. 

When, as here, one large conspiracy is specifically 
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charged, proof of different and disconnected smaller 
ones will not sustain conviction; nor will proof of crime 
committed by one or more of the defendants, wholly 
apart from and without relation. Citing: 

Terry i>s. U. S. (C. C. A.), 7 Fed. (2d) 28^30; 

U. S. McConnell (D. C.), 285 FedL 164, 
166; 

See Crowley vs. U. S., 8 Fed. (2) 118; 

Coco vs. U. S., 289 Fed. 33. 

V | 

MOTION TO DIRECT 

i 

Whereupon counsel for all the defendants severally 
and separately moved the Court to direct verdicts of 
“Not Guilty” as to all the defendants and argued the 
questions at length upon the following grounds: j (Rec. 
125.) | 

1. That the evidence w~as insufficient to justify the 
jury in returning a verdict of guilty. 

2. That the evidence failed to prove a single con¬ 
spiracy as alleged in the indictment, but that it if 
proved anything, it proved a series of transactions by 
different groups of persons who were not Working 
together for any common end. 

3. That while the evidence may have tended to show 
that some of the defendants were associated together, it 
failed utterly to disclose any common agreement or 
enterprise among them, but rather showed that several 
groups of the defendants were working or may have been 
working together, but not toward any common purpose, 
but were rather working in opposition to and ih com¬ 
petition with each other. 

At the conclusion thereof, the Court overruled the 
motions as to all the defendants except Earl Harbin 
and Eugene Sanders and announced that he would 
direct a verdict in their favor at the proper time. 

Thereupon counsel for the defendants announce^ that 
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they rested, no evidence being offered in their favor. 
(Rec. 126.) 

This point we have covered in points two and three. 

VI 

BARGAINING WITH JURY BY ASSISTANT DIS¬ 
TRICT ATTORNEY WAS ERROR 

That during the course of the remarks to the jury, 
Mr. Kirkland, representing the Government, stated: 

He stated that as far as Lebolo was concerned he 
didn’t have much to do with it; he was only there on 
one occasion and there was only one transaction but 
you should find him guilty and said further: 

“And ladies and gentlemen of the jury you can bring 
in a verdict in this case with recommendation of mercy 
with reference to Lebolo. 

Mr. O’Shea: We object and ask that a juror be with¬ 
drawn on account of the misconduct of the district 
attorney. 

The Court: They have a right to do that. I am 
overruling your motion and giving you an exception, 
it is up to this jury to find him either guilty or not 
guilty. 

Mr. O’Shea: I want to reserve an exception to the 
refusal of the Court to discharge. 

The Court: Why do you want me to discharge the 
jury? 

Mr. O’Shea: Because I deem it misconduct on his 
part to make any such bargain writh this jury. 

The Court: Is he bargaining with this jury? 

Mr. O’Shea: He is undertaking to do it, he is telling 
them they can bring in a verdict of guilty with recom¬ 
mendation of mercy. 

The Court: They can. 

Mr. O’Shea: I submit technically they can not. 

The Court: Why not. 


Mr. O’Shea: It is prejudicial for this gentleinan to 
make that statement to them. 


The Court: (addressing the jury) The jury; is not 
prejudiced by that remark I hope. They certainly 
should not consider it in that light at all. The jury 
are the exclusive judges of the fact. 

Mr. O’Shea: I want to reserve an exception. 

The Court: Go ahead.” | 

The Court has seen fit in Miller vs. U. S., 37 4ppeals 


138, showing its disapproval upon the practice of 
attempting to influence the jury, to state: 

“The jury were given to understand, as above 
noted, that the law did not require the court 
to send the defendant to the penitentiary! at all, 
and that, if they reached a verdict of conviction, 
the court would hear evidence upon the question 
of motive. Such language may well have; rurned 
the scales against the defendant, and induced 
the jury to vote ‘Guilty’ when otherwise they 
would not have done so; in other words, such 
language may well have introduced a new element 
into the case, and led the jury, in their deliber¬ 
ations, away from the single issue whichj should 
have dominated them.” i 


Mr. Justice Van Orsdel in delivering the opinion and 
judgment of this court in Pickford vs. Hudson, 32 
App. D. C., 480, had this to say concerning improper 
remarks of counsel during his argument and its effect • 
upon the jury: 

“It is not for us to say what effect these 
remarks might have had on the jury, j There 
is too grave a danger involved in the probable 
result of such an impression to permit of any 
speculation on our part as to its effect u£on the 
jury. The probability of injury and injustice 
is so great as to leave but one safe course for us to 
pursue, and that is to grant a new trial.” 

See also Frisby vs. United States, 35 App. 

D. C. 513. 
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That the learned trial justice in the present case was 
apparently endeavoring to overcome the effect upon the 
jury of remarks of counsel can not affect our decision, for, 
as was said in the Pickford case, supra, “Two wrongs 
never make a right.” 

In the present case the jury after many hours of 
deliberation did what was suggested by the assistant 
district attorney. 

VII 

COERCION OF THE JURY 

Stewart vs. U. S. (C. C. A.), 300 Fed. at p. 7S6; 

Burton vs. U. S., 196 U. S. at p. 304; 

Edwards vs. U. S. (C. C. A.), 7 Fed. (2d) 
at p. 602; 

Nigro vs. U. S. (C. C. A.), 4 Fed. (2d) at p. 
785* 

Wissel vs. U. S. (C. C. A.), 22 Fed. (2d) at 
p. 471; 

Kesley vs. U. S. (C. C. A.), 47 Fed. (2d) 453; 

Gideon vs. U. S. (C. C. A.), Aug. 1931, 52 
Fed. (2d) at p. 431; 

Boyett vs. U. S. (C. C. A.), 48 Fed. (2d) 482. 

VIII 

REFUSAL OF PRAYERS AND JUDGES CHARGE 

The learned Judge said in his charge: Rec. 146 

“Evidence of these purchases of intoxicating 
liquor and evidence of the transportation, pos¬ 
session or sale of such liquor together with the 
facts and circumstances surrounding them were 
permitted to go in evidence before you because 
they tend to show the community of purpose, 
the concert of mind and action, which is an 
essential ingredient of the offense charged in the 
indictment and they may be considered by you on 
that issue.” 

Narrowed down the only possible connection between 
Shields and the defendants, except Charteres and his 
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wife, is that Shields was at Mendelson’s store on two 
occasions and ordered two and two cans of “A.”j What 
community of purpose can be found in these two in¬ 
cidents? What concert of mind and action between 
Shields, Lerner and others can be found here? Did 
Shields ever have any interest in the store lousiness, 
ever do anything except make purchases there? j 

i 

Between Charteres and Shields there was a partner¬ 
ship arrangement as to expenses in the apartment, each 
to keep his own customers. The only possible commun¬ 
ity of purpose will be found in the purchase of alcohol 
from the same store. Suppose Shields was buying for 
himself and Charteres buying for himself. Woiild there 
be any community of purpose? I 

l 

There is nothing to show that Shields ever shared in 
any of the alcohol “used by Charteres for which he paid 
$32.50 a can.” (Rec. 105.) There is nothing to show 
that Shields ever shared or had any interest in the 
account that he, Charteres, had at the bottle store of 
which Charteres availed himself once in a whil^. 

Suppose Shields procured alcohol from othelr source 
than Lerner, Kushner, Mendelson would therd be any 
concert of action? The only evidence is that Charteres 
said in the month of September he didn’t jpurchase 
alcohol from any other source. 

Prayers 10 and 11 have been held to be the Jaw here, 
repeatedly. 

Freed vs . U. S., 49 App. D. C. 392; 

Egan vs. U. S., 52 App. D. C. 384. 


These two prayers should have been given foy Shields. 
The lower court practically told the jury that Charteres 
was “an accomplice,” (Rec. 150) and that he j was cor¬ 
roborated (Rec. 151). This was an invasion of; the jury 
province. 
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Prayer No. 10 

The jury are instructed that the evidence of the 
witness, Jerry Charteres, is not to be taken as that of an 
ordinary witness of good character, whose testimony is 
generally and prima facie supposed to be correct. On 
the contrary the evidence of such witness ought to be 
received with the very greatest care and caution and 
ought not to be passed upon by the jury under the same 
rules governing other and apparently credible witnesses. 
(Rec. 130.) 

Prayer No. 11 

Necessarily, if the jury find that the witness, Jerry 
Charteres, is an accomplice, they will have to inquire 
into the f&cts as to whether or not there is corroborating 
testimony. (Rec. 130.) 

Prayers 20 and 21 should have been given in order to 
allow the jury to find out whether or not there was one 
large conspiracy or a small conspiracy. 

Prayer No. 20 

The jury are instructed than when, as here one large 
conspiracy is specifically charged, proof of different, dis¬ 
connected and smaller conspiracies will not sustain con¬ 
viction nor will proof of crime committed by one or 
more of the defendants, wholly apart from and without 
relation to others conspiring to do the thing forbidden, 
sustain conviction. 

Prayer No. 21 

The jury are instructed that if they find that the 
defendant Shields and the defendant Charteres conspired 
among themselves to violate the National Prohibition 
Act then such a finding is insufficient upon which to base 
a verdict of guilty as to the defendant Shields unless the 
jury further find that the defendant Shields either by 
act or word conspired with some other of the defendants 
and acted with them in the large conspiracy to violate 
the National Prohibition Act. 
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In Rossi vs. U. S., 49 Fed. (2d): Page 1. 

“The theory of the appellants may pest be 
stated in the terms of an instruction proposed by 
them to the court for the charge to the jury, the 
refusal of which was excepted to and assigned as 
error, and is specified as such to be reviewed on 
this appeal. Appellant’s proposed instruction 
No. 29, is as follows: ‘Even though the 
jury may believe from the evidence beyond a 
reasonable doubt that there was one or more con¬ 
spiracies as that term is defined in these instruc¬ 
tions existing between two or more of the de¬ 
fendants herein to violate the National prohibi¬ 
tion Act, still, if you believe that it wajs not a 
central and continued conspiracy, as charged in 
the indictment, but there was one conspiracy 
having its inception and beginning in the,term of 
office of which the defendant W. H. Herrick was 
mavor of the citv of Wallace, and that the said 
* conspiracy ended and closed with the cessation 
of the fine and collecting system in May pr June, 

1928, and that thereafter a new and different 
conspiracy was inaugurated and started m May, 

1929, during the official administration and term 
of office of Herman J. Rossi, as mayor, dnd that 
the said last-named conspiracy was riot con¬ 
nected with and was unrelated to the conspiracy 
if any there was, existing during the administra¬ 
tion of the defendant Herrick—then, if you so 
find, you should acquit all of the defendants, and 
this for the reason that the government’s case is 
based and predicated upon the assertion ithat the 
whole transaction or series of transactions and 
happenings set forth in the indictment con¬ 
stituted -but a single conspiracy and \tas such 
from beginning to end.’ Page 14. 

• •••••••- 

“The difficulty with the proposed instruction is 
that the jury were to be thereby instructed that, 
if they found there were two conspiracies instead 
of one, they should acquit all of the defendants 
who entered into and participated in the second 
conspiracy, and did not participate in |the con- 
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spiracy alleged in the indictment ; that is to say, 
each under the facts the original conspiracy 
charged in the indictment terminated in May or 
June, 1928, and a new and different conspiracy 
was inaugurated and started in May, 1929, the 
defendants who participated in the illegal con¬ 
spiracy before the date of its abandonment 
would nevertheless be guilty of the offense charged 
in the indictment. Rossi is the only defendant 
who claims that he was involved in a second con¬ 
spiracy and was not involved in the first, if there 
were two conspiracies as appellants claim. As 
pointed out above, the instructions were as 
favorable to him as he was entitled to, in the 
absence of a specific request on his own behalf for 
an instruction directing an acquittal of such de¬ 
fendant as engaged in the second conspiracy and 
did not engage in the first, if any there were. 
Appellant Rossi offered no separate instruction 
upon this subject, but joined with the other de¬ 
fendant in instruction No. 29, and another 
similar instruction, No. 19, to the effect that all 
of the defendants should be acquitted in the 
event that the jury found two separate and 
distinct conspiracies. These instructions were 
properly refused for reasons stated.” Page 15. 

See cases cited supra in this brief on other con¬ 
spiracies. 

Prayers 13, 14, 15, 16, 17 and 18 should have been 
given as defining Shield's attitude toward other de¬ 
fendants. The judge fell short in his charge of giving the 
jury the attitude. 

CONCLUSION . 

The appellant herein relies upon all the assignments of 
error. He insists that he should be awarded a new trial. 

Very respectfully submitted, 

1 * JAMES A. O'SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Appellant . 
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i 

Alfred George Mendelson, Harry Ktjshner, Cor- 
bin Shields, Milton J. Lerner et al., appellants 

v. ! 

The United States 


brief on behalf of the united states 

i 


STATEMENT OF THE CASE j 

i 

Twenty-two defendants were indicted in this 
case for conspiracy to violate the National Prohibi¬ 
tion Act. (R. 1.) Four of them (Clark and his 
wife, and Charteres and his wife) pleaded “guilty” 
at the outset of the trial. (R. 69.) Four defend- 

i 

ants were not tried, one (Jack Gordon) j having 
pleaded in abatement, and three (Skulsky, in¬ 
dicted as Philadelphia Jake, Cosman, and Glasser) 
not being apprehended at the time of the trial. 


i 
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The court directed a verdict in favor of two de¬ 
fendants (Harbin and Sanders). (R. 147.) The 
jury acquitted one defendant (Ida Mendelson), 
and convicted the remaining eleven defendants. 
(R. 14,154.) 

This appeal is being prosecuted only by the de¬ 
fendants Lerner, Kushner, Shields, Baum, Mendel¬ 
son, and Lebolo. 

The indictment in one count charges these 
defendants with conspiracy, between January 1, 
1929, and June 30, 1930, to commit a number of 
offenses of transportation of alcoholic liquors 
from Maryland and Pennsylvania to 3442 Four¬ 
teenth Street NW., Apartments 41 and 42, 1477 
Newton Street NW., Apartment 204, 1441 Spring 
Road NW., and other unknown places in the Dis¬ 
trict of Columbia; a number of offenses of posses¬ 
sion, of sale, and of soliciting and receiving orders, 
at the same places; and a number of offenses of 
maintaining, at the local addresses mentioned, 
places where alcoholic liquors were kept. (R. 1-9.) 

At the premises numbered 3442 Fourteenth 
Street NW., the defendant Mendelson opened a bot¬ 
tle supply store in August or September, 1929 (R. 
105), and had as a partner there the defendant 
Beasley (R. 106). Mendelson lived at Apartment 
105, 1435 Spring Road NW., with his wife, Ida 
Mendelson (R. 109), who helped him in connection 
with the store. The store was known as Murry’s 
Bottle Supply store, and ostensibly carried a stock 
of malt, hops, barrels, kegs, bottles, and various 
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paraphernalia for bottling liquids, together i with 
gin and rye extracts. (R. 77.) The store waS also 
used for the sale of alcohol for beverage purposes 
in half-gallon and larger lots, and fake Government 
revenue strip stamps and bottle labels. (Rj. 106, 
84.) Beasley seemed to specialize in the sale of 
“original” (rye whiskey), (R. 84, 87), delivery be¬ 
ing made from another address (R. 80, 81), jwhile 
Mendelson and his wife handled most of the alcohol 
transactions at the store (R. 79, 85, 88), some of 
which were in the presence of Beasley (R. 7(), 85). 
There were employed at the store as delivery boys 
for alcohol, bottles, etc., the defendants Ahern (R 
105), McMchols (R. 83), and Lebolo (R. 88) j 

The evidence tended to show that only ajlcohol 
could be purchased at the bottle store, for wfhen a 
Special Prohibition Agent ordered a pint bf rye 
whiskey at the store from Ahern and McNicliols it 
was necessary for Ahern to obtain it from :Char- 
teres, actual delivery being made by Fentress, j( Jack 
Gordon). Ahem was able to get the whiskey from 
Charteres at less than the regular price. (R. 81.) 

The defendant Lerner, who had originally come 
from Baltimore, and who, in the early winter of 
1929, was living in Apartment 105 at 1439 Spring 
Road N W; (R. 109), and the defendant Cbsman 
owned a still (R. 75) in which Mendelson had some 
interest (R. 82). The still was installed sonle time 
in January, 1930, in East Hyattsville, Maryland 
(R. 72), it being Lerner’s part of the business to 
supervise the operation of the still, and Co$man’s 
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share to see to the disposal of the alcohol (R. 75). 
To this end Cosman and the defendant Maurice 
Glasser rented a suite of two rooms in the Ambas¬ 
sador Hotel in this city from January 23, 1930, to 
April 9, 1930, where they had both a private tele¬ 
phone and one connected with the hotel switch¬ 
board. (R. 100, 74.) 

The Still was installed under Lerner’s direction 
by the defendants Skulsky, Kushner, and Clarke, 
Kushner being both a plumber and steam fitter. 
The defendant Skulsky was the “cook’’ or actual 
operator of the still (R. 72), while Clarke fired the 
boiler (R. 73). The house in which it was installed 

m 

was rented in Clarke’s name with funds supplied 
by Lerner, and was occupied also by Clarke’s de¬ 
fendant-wife and their two children, and by Har¬ 
bin, who had been for some time a roomer and 
boarder in his household. (R. 71.) Lerner visited 
the still on several occasions (R. 72), and Cosman 
also went there (R. 73). Lerner and Mendelson 
both communicated with Clarke at the still by 
telephone. (R. 73.) 

Dark-colored perfume, hair tonic, and disinfect¬ 
ant (R. 72) were shipped from Philadelphia to 
Washington in fifty-gallon drums, consigned to 
the Kaw Products Company, and were stored in 
that name in a local warehouse (R. 95, 101). 
These drums were transported to the still by 
Clarke and Kushner (R. 72), and their contents 
vrere run through the still, the resultant product 

being clear alcohol (R. 72). The still had a 500- 
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gallon capacity (R. 72), and turned out between 
eighty and ninety 5-gallon cans of alcohol j a day 
(R. 75). This alcohol was in turn poured into 
empty 5-gallon tin cans which had been procured 
by Clarke, with funds supplied by Lerner, from 
the W. B. & A. warehouse in Washington, where 
they were held, consigned to Murry’s Bottle Sup¬ 
ply Company. (R. 73.) The filled cans were 
brought to Washington by Clarke, Kushner (R. 
74), Glasser, and his brother, Sam Glasser (jR. 73), 
those which Clarke and Kushner brought ih being 
stored in Kushner’s home at 1004 Quebec Street 
NW. (R. 74.) 

The bottle store on Fourteenth Streetj was a 
gathering place for most of the defendants, Skul- 
sky, Lerner, Kushner, Croghan, Baum, I Baker, 
Charteres, Shields, Gordon, and Sander^ being 
there on various occasions, in addition to the Men- 
delsons, Beasley, and their delivery boys. These 
defendants were generally acquainted one with an¬ 
other, and the evidence tended to prove that they 
had knowledge of their respective activities. (R. 
77-88.) | 

i 

On one occasion when the store was temporarily 
out of alcohol Beasley, Baum, Croghan, ganders, 
McNichols, Ida Mendelson, and Special Agent 
Johnson of the Prohibition Bureau were present. 
Shortly after noon a La Salle roadster, bearing 
Maryland tags (R. 84, 97, 118), which had left the 
still directly before noon, apparently loaded (R. 

99399—32-2 
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92), drove up, and Beasley announced to Mc- 
Nichols that there was his “stuff.” McNichols 
thereupon got in the La Salle automobile and it 
drove away, followed by a Ford automobile con¬ 
taining Prohibition Agents. (R. 85, 97,118.) San¬ 
ders saw this latter car also, and stated that it con¬ 
tained Federal men. Baum and Croghan then left 
the store, got in another automobile, and followed 
behind, the evidence tending to show that they in¬ 
tended to convoy and protect the La Salle roadster. 
(R. 85.) 

Croghan, Baum, and Baker were retail bootleg¬ 
gers (R. 113,114), and occupied Apartment 204 of 
1441 Spring Road Northwest (R. 89), where they 
kept a supply of alcohol (R. 119). Apparently, Mc- 
Nichols also lived there. (R. 86, 87.) Baker’s 
duties were to answer the telephone for the other 
two. (R. 87.) 

Charteres and Shields, who had become ac¬ 
quainted in, or in front of, the bottle store (R. 107), 
likewise were retail bootleggers (R. 104, 112, 113), 
and they employed at various times as delivery boys 
or men Gordon, Special Agent Butts, and one Dar- 
well (R. 105). Charteres and his defendant-wife 
occupied Apartment 41 of 1477 Newton Street 
NW., as a home (R. 104), and he and Shields 
rented and used Apartment 42 of the same address 
for the cutting and bottling of liquor, as well as the 
labeling and stamping of bottles (R. 104, 112). 
There were three telephones in Apartment 41, and 


I 


Mrs. Charteres was paid $15.00 a week by Char- 
teres and Shields to answer them. (R. 107.) 

Both Charteres and Shields purchased lor or- 

i 

dered alcohol from Mendelson’s store. (R.i 79, 81, 
84, 105.) Charteres had a charge account there, 
and while he did not avail himself of it often (R. 
105), he purchased all his alcohol and bottleb, strip 
stamps, and labels from Mendelson (Ri 105). 
They made gin and rye whiskey out of the alcohol 
and other ingredients, put the liquor in bottles, la¬ 
beled and stamped with fake labels and stamps, and 

i 

sold the finished product to their customer^ in the 
course of their bootleg trade. (R. 117.) | 

The evidence tended to show that alcohol in 5- 
gallon cans was stored in garages in the rear of 
the bottle store (R. 96), and also in Mendelson’s 
apartment. The black Packard sedan with Mary¬ 
land license plates which was usually drivep by the 
Glassers in transporting alcohol from the still to 
Washington (R. 73), on one occasion delivered five 
or six apparently filled 5-gallon cans to Mendel¬ 
son’s apartment (R. 97). At another time, in the 
rear of the store, McNichols transferred Some of 
the 5-gallon cans, apparently filled, from this black 
sedan (R. 97) to a Ford automobile which he used 
in making deliveries of alcohol to customers 
(R. 85). I 

At one time when Ida Mendelson ihformed 
Kushner that the store had no alcohol on hand, he 
drove away in the Ford automobile used by Men¬ 
delson ? s delivery boys in making deliveries, and 

I 
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returned in about twenty minutes with six cans of 
alcohol in the car. (E. 86.) 

Directly after the still had been raided in Mary¬ 
land (E. 74, 93, 94) the price of alcohol at the bot¬ 
tle store was increased, because Lerner had to 
obtain it from another source (E. 87). Several 
days later prohibition agents raided the bottle 
store (E. 124), and Apartment 204, 1441 Spring 
Eoad NW. (E. 118), and arrested some of the 
defendants. 

ARGUMENT 

The several defendants in the above-entitled 
cause have filed three separate briefs and in the 
main the following grounds are urged for a new 
trial in this appeal: 

1. Alleged error in overruling demurrers and mo¬ 
tions to quash the indictment, together with the re¬ 
fusal to furnish a bill of particulars. 

2. Alleged prejudicial expressions of the Court. 

3. Eefusal of the Court to grant the following 
prayers: 

(1) Lerner’s prayer No. 1. (E. 44.) 

(2) Lerner’s prayer No. 7. (E. 46.) 

(3) Lerner’s prayer No. 9. (E. 46.) 

(4) Lerner’s prayer No. 15. (E. 48.) 

(5) Shields’ prayer No. 10. (E. 130.) 

(6) Shields’ prayer No. 11. (E. 130.) 

(7) Shields’ prayer No. 20. (E. 132.) 

(8) Shields’ prayer No. 21. (E. 152.) 

1 (Error also is claimed by the appellant 

Shields in reference to his prayers 13,14,15, 

16,17, and 18.) (E. 130-132.) 
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4. Alleged error of the Court in charging as to 
the testimony of accomplices. 

5. Alleged coercion of the jury in their deten¬ 
tion for an undue length of time. j 

6. Alleged error in the Court’s supplemental 
charge. 

7. Alleged improper argument of the District 

Attorney. j 

8. Contention that the defendant Shields as a 
purchaser of intoxicating liquor could not be a 
party to a general conspiracy to violate the National 
Prohibition Act. 

9. Contention that the evidence showed a group 

of distinct conspiracies and not one general con- 
spiracy. | 

Point No. One 

No error was committed in overruling the demurrer and 

motions to quash the indictment and in refusing a bill 

of particulars 

A motion to quash (R. 10), a demurrer |(R. 11), 
and a motion for a bill of particulars (R. 13) were 
filed on behalf of some of the appellant^, all of 
which were overruled by the court (R. 12, 13,14). 

On behalf of the appellant Shields it is argued, 
in support of his demurrer, that the indictment is 
insufficient to charge an offense, and three cases 
are cited, viz, Httt v. United States, 270 F. 421, 
United States v. Dowling, 278 F. 630, and United 
States v. Beiner, 275 F. 704. A consideration of 
the indictments in those cases, as set out or sum- 

| 

i 
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marized in the opinions, immediately discloses that 
they are not at all comparable with the instant 
one, in which the allegations, it is submitted, meet 
the requirements laid down in the reported cases. 

The motion to quash is based upon substantially 
the same grounds as the demurrer. On behalf of 
the appellants Lerner and Kushner it is argued 
that the allegations of the indictment were too 
meagre to put the appellants to trial, and that the 
motion should have been granted; and then in 
effect it is contended that it might not have been 
improper to overrule the motion to quash if the 
motion for a bill of particulars had been granted. 
It is submitted in this connection that the merits 
of the motion to quash and the demurrer were, and 
properly should have been, first disposed of, and 
the motion for a bill of particulars then consid¬ 
ered upon its own merits. This argument will dis¬ 
cuss them in that order. 

The Government is not at issue with appellants 
in their citation of the case of United States v. 
CruikshanJc, 92 U. S. 542, 23 L. Ed. 588 (1875), 
which concerned a conspiracy to prevent negroes 
voting in the State of Louisiana, but draws the at¬ 
tention of the Court to the fact that in that indict¬ 
ment the pleader had simply alleged conclusions of 
law without stating wherein the specific rights of 
the colored people had been impaired. Among 
other things the court said: 

These counts in the indictment charge, in 
substance, that the intent in this case was to 



hinder and prevent these citizens in the free 
exercise and enjoyment of “ every, each, all, 
and singular” the rights granted them by 
the Constitution, etc. There is no Specifi¬ 
cation of any particular right. The lan¬ 
guage is broad enough to cover all. 


Nor is the Government at issue with the; appel¬ 
lants in reference to the case of Remus v. United 
States, 291 F. (C. C. A. 6th, 1923) 501; cert, denied, 
263 U. S. 717; 68 L. Ed. 522; 44 Sup. Ct. 180,jwhere- 
in the indictment was considerably less ini length 

i 

than, the indictment at bar, and merely charged the 
defendants named with conspiracy throughout a 
certain period to transport intoxicating liquor to 
Death Valley Farm from the warehouse! of the 
Edgewood Company, from the distillery and ware¬ 
houses of W. P. Squibb and Company, anjd from 
other warehouses and distilleries to the grand ju¬ 
rors unknown, and to maintain the said Dedth Val- 

l 

ley Farm, a place where the said intoxicating liq¬ 
uors were kept and sold by the said defendants. 
The Court sustained the indictment and ! among 

i 

other things said: 


Nor is there any uncertainty in the allega¬ 
tion of the indictment as to the unlawful pur¬ 
poses for which this conspiracy was (formed. 
While perhaps it is not requiredi in an 
indictment for conspiracy to describe the 
offense for the commission of which the con¬ 
spiracy was formed with the same particu¬ 
larity as is required in an indictment charg¬ 
ing the specific offense only, for the reason 
that it is not necessary to conviction on an 
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indictment for an unlawful conspiracy to 
prove that the offense alleged as the object 
and purpose of the conspiracy was actually 
committed, yet this count of the indictment 
does allege, not mere legal conclusions, but 
facts from which it appears that the object 
and purpose of the unlawful conspiracy 
were the commission of certain definite 
offenses against the United States, punish¬ 
able under the statutes of the United States 
and these offenses are not charged in the 
vague, -uncertain way disapproved by the 
Supreme Court in U. S. v. Gruikshank et al., 
92 U. S. 542; 23 L. Ed. 588, but are separated 
and classified with reference to their nature 
and character with such particularity as to 
prevent any confusion or misunderstanding 
as to the exact offenses contemplated by this 
conspiracy, or as to the particular law 
declaring the offenses and providing the 
punishment therefor. 

This indictment does advise the defend¬ 
ant and each of them that they are charged 
with unlawful conspiracy continuing for a 
long period of time; that the purpose of this 
conspiracy was the commission of a large 
number of offenses in violation of title 2 of 
the National Prohibition Act: First, in the 
unlawful transportation of intoxicating 
liquors from and to definite places named; 
second, in the maintaining of a certain speci¬ 
fied place where intoxicating. liquors were 
kept for unlawful sale; third, the unlawful 
possession of intoxicating liquors at a cer¬ 
tain designated place; and fourth, the unlaw- 
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fill selling of intoxicating liquor as a bever¬ 
age at a certain definite place. 

* * * Certainly these two offenses 

were described with such certainty ahd de¬ 
tail that the indictment would not be vul¬ 
nerable to a demurrer, even if the averments 
as to the other offenses were too indefinite 
and uncertain to permit the introduction of 
proof in support thereof. 

It will therefore be seen by comparison | of the 
indictment in the case at bar with the foregoing, 
that the Remus case has, in effect, placed its stamp 
of approval upon this indictment as containing all 

i 

the essential requisites. 

In answer to the contention that the allegations, 
are too general, reference is respectfully made to 
the case of Blaine v. United States, 29 F. (2d) 651; 
cert, denied, 279 U. S. 845, in which the defend¬ 
ants also attacked the conspiracy indictment on 
the ground that the conspiracy alleged was so gen¬ 
eral and indefinite that it failed to accord| notice 
to the defendants of the nature and cause! of the 
accusation against them. The Circuit C<j>urt of 
Appeals of the fifth circuit replied that: 

* * * an indictment for conspiracy 
may be as general and indefinite as the con¬ 
spiracy sought to be proved. 

In a charge of conspiracy the conspiracy is the 
gist of the crime, and certainty to a common intent, 
and sufficient to identify the offense which the de¬ 
fendants conspired to commit is all that is required 

99399—32-3 
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in stating the object of the conspiracy, Williamson 
v. United States, 207 U. S. 425; and it is not neces¬ 
sary to state the details of the offense which is the 
object of the conspiracy as particularly as in 
charging the commission of the substantive offense 
itself. 

Pollock y. United States, 34 F. (2d) (C C. 
A. 4th, 1929) 94; certiorari denied, 280 U. S. 
600. 

Scaffidi v. United States, 37 F. (2d) (C. 
C. A. 1st, 1930) 203. 

Perry v. United States, 39 F. (2d) (C. C. 
A. 5th, 1930) 52; certiorari denied, 281 
IT. S. 769. 

Middleton v. United States, 49 F. (2d) (C. 
C. A. 8th, 1931) 538. 

Counsel for the appellant Shields also assert the 
proposition that— 

an indictment for conspiracy to violate the 
Prohibition Act to manufacture and sell dis¬ 
tilled spirits for beverage purposes is insuf¬ 
ficient to charge a violation of law in view 
of the failure to allege that the spirits were 
fit for beverage purposes under Title II, 
Secs. 1 and 6, notwithstanding Sec. 32. 

It is respectfully submitted that such a conten¬ 
tion reflects the minority view upon the subject. 
The cited case of Brauer v. United States, 229 F. 10, 
decided by the Circuit Court of Appeals for the 
Third Circuit, was recognized in Pontiff v. United 
States, 9 F. (2d) (C. C. A. 1st, 1925) 29, as repre¬ 
sentative of the minority. The other three cases 
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cited in support of this contention are from the 
Fifth Circuit, in which the minority rule is also 
recognized, as pointed out in the case of Carnahan 
v. United States, 35 F. (2d) (C. C. A. 8th,; 1929) 
96; certiorari denied, 281 U. S. 723, in which the 
court said on page 99, as follows: j 

Section 32 of title 2 of the act expressly 
states that “it shall not be necessary !in any 

* * * information, or indictment 

* * * to include any defensive negative 

averments, but it shall be sufficient t?o state 
that the act complained of was then and 
there prohibited and unlawful, but this pro¬ 
vision shall not be construed to preclude the 
trial court from directing the furnishing 
the defendant a bill of particulars when it 
deems it proper to do so.” 41 Stat. 317 (27 
U. S. C. A., Sec. 49). This requirement is 
entirely valid. Besides, it is the general rule 
in federal criminal practice that negative 
defensive matters need not be alleged in the 
information or indictment. McKfylvey v. 
United States,, 260 U. S. 353, 357, 43 S. Ct. 
132, 67 L. Ed. 301. Not only is this conten¬ 
tion of appellant met by the above Require¬ 
ment of the act (section 32) and by the above 
rule of criminal practice, but, also,; by de¬ 
cisions of this and other circuits directlv in 

i * 

point, in this court the following: Jones v. 
United States, 18 F. (2d) 573; Meyers 
v. United States, 15 F. (2d) 977; Keen v. 
United States, 11 F. (2d) 260, 263; Feinburg 
v. United States, 2 F. (2d) 955; Hensperg v. 
United States, 288 F. 370; Massey vj United 

i 

i 

i 

i 

i 



16 


States (C. C. A.), 281 F. 293, 295; in other 
circuits, the following: Gibson v. United 
States, 31 F. (2d) 19, 21 (C. C. A. 9); Belvin 
Y: United States, 12 F. (2d) 548 (C. C. A. 4); 
McCarrenv. United States, 8F. (2d) 113 (C. 
C. A. 7); Bitter v. United States, 293 F. 187, 
188 (C. C. A. 9) ; Rulovitch v. United States, 
286 F. 315, 318 (C. C. A. 3), certiorari denied, 
261 U. S. 622, 43 S. Ct. 434, 67 L. Ed. 831; 
Cabiale v. United States, 276 F. 769 (C. C. A. 
9) ; Davis v. United States , 274 F. 928 (C. 
C. A. 9); Hockett v. United States, 265 F. 
588 (C. C. A. 9), certiorari denied; Wilson 
y. United States, 254 U. S. 638, 41 S. Ct. 13, 
65 L. Ed. 451. In the Fifth Circuit the rule 
is otherwise. Broadus v. United States, 30 
F. (2d) 394; Middlebrooks v. United States, 
23 F. (2d) 244; Brown y. United States, 21 
F. (2d) 827. But see Lewis v. United States, 
4 F. (2d) 520, 522, and Powers v. United 
States, 294 F. 512, 513, apparently opposed. 
The above applies to charges of conspiracy 
to violate the act. Gibson v. United States, 
31 F. (2d) 19; Belvin v. United States, 12 F. 
(2d) 548; Weinstein v. United States, 11 F. 
(2d) 505, 507 (C. C. A. 1); Williams v. 
United States, 3 F. (2d) 933 (C. C. A. 6); 
Rulovitch v. United States, 286 F. 315. 
Therefore this contention of appellant is 
unsound. 


The Carnahan case undoubtedly represents the 
great weight of authority upon the subject, and re¬ 
flects, we submit, the better rule. 

It is respectfully submitted that in view of the 
foregoing the trial court very properly denied the 
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appellant’s demurrer and motions to quash the 
indictment. 

It seems to be the better practice in the Federal 
Courts to overrule demurrers and motions to j quash 
indictments where the attack is based upon tike con¬ 
tention that the indictment gives only meagre de¬ 
tails, and leave a defendant to his recourse to a 
motion for a bill of particulars. United States v. 
Jurgenson, 31 F. (2d) (D. C. Mass., 1929) 805, in 
which a demurrer was overruled by the trial court 
and affirmed on appeal, to an indictment charging 
that the defendants at certain places and dates had 

i 

conspired to violate the National Prohibition Act 
in the possession, transportation, and sale j of in¬ 
toxicating liquors, which indictment was supported 
by overt acts of delivery or shipment together with 
the forwarding of letters. The court there stated 
as follows: 

The gist of a charge of conspiracy is the 
association for an unlawful purpose, j Both 
of these elements are explicitly alleged in 
the present indictment. The defendant’s 
objection is not that an essential element in 
the charge is lacking, but that the conspir¬ 
acy is not sufficiently described for him to 
prepare his defense to the charge] His 
rights can be fully protected by a bill of par¬ 
ticulars ; and it is better practice for details 
to be furnished in that way than by setting 
them out in the indictment itself . (Italics 
supplied.) 

This does not mean, however, that any and every 
motion for a bill of particulars, made subsequently 
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to the overruling of a demurrer or a motion to 
quash, must or should be granted. If, for instance, 
the indictment fails to set out the kind of intoxicat¬ 
ing liquors claimed to have been transported, or 
the places from which, and to which, the conspiracy 
contemplated the transportation of such liquors, 
and particulars similar thereto, a motion for a bill 
of particulars calling upon the Government to sup¬ 
ply such information should be granted. Olmstead 
v. United States ., 19 F. (2d) (C. C. A. 9,1927) 842. 
But that is not what the appellant Lemer wanted 
to have particulars of in the case at bar. He asked 
for three things (R. 13): (1) To set forth in detail 
the facts relied upon to constitute the conspiracy 
charge; (2) To set forth the facts relied upon to 
support the allegations of the third overt act, 
charged against the defendant Lemer; and (3) To 
set forth the facts relied upon in the said indict¬ 
ment to connect the defendant Lerner with the said 
conspiracy. Substantially the same request on be¬ 
half of the defendants was denied in the case of 
Olmstead v. United States, supra, where the court 
said on page 844: 

We are convinced that there was no abuse 
of discretion. There was no failure in the 
bills of particulars as ordered to furnish 
sufficient information of the nature and 
cause of the accusation, in order that the 
accused might prepare for trial and after 
judgment be able to plead the record in bar 
of a further prosecution for the same offense. 
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Bartell v. United States, 227 U. S. 427, 431, 
33 S. Ct. 383, 57 L. Ed. 583; Wong Tan v. 
United States, 273 U. S. 70. And w0 find 
nothing in the record here to indicate that 
any of the defendants was taken by surprise 
in the course of the trial, or prejudiced in 
any way by the refusal of further informa¬ 
tion. Here the defendants each demanded 
a bill of particulars, showing when and by 
what act he would be shown to be a party 
to the conspiracy, what act he committed 
pursuant thereto, what intoxicating liquors 
he conspired to import, where it was im¬ 
ported from, and to what port and when, 
what intoxicating liquors he conspired to 
possess unlawfully, where it was pos¬ 
sessed, and when, and so on, wit;h nu¬ 
merous details, all of like nature. To 
have granted such demands for particu¬ 
lars would have been to unduly limit and 
embarrass the Government, and possibly to 
shut out material evidence. United States v. 
Gouled (D. C.), 253 F. 239; United States v. 
Pierce (D. C.),245 F. 888; Johnson v. United 
States (C. C. A.), 5 F. (2d) 471. | 

See to the same effect, Rubio v. United States , 
22 F. (2d) (C. C. A. 9,1927) 766; certiorai denied, 
276 U. S. 619, in which the court, in overriding a 
motion for a bill of particulars where the indict- 

i 

ment appears from the opinion to have been very 
much like the instant one, said: 

To require the Government to sei forth 
every act tending to connect each of tjie par¬ 
ties charged with the conspiracy, and every 
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act committed by each of the parties in fur¬ 
therance of the object of the conspiracy, 
would be to require it to make a complete 
discovery of its entire case. Such is not the 
office or function of a bill of particulars. In 
almost every prosecution facts and circum¬ 
stances are given in evidence of which the 
charge in the indictment gives no notice. If 
the defendant is taken by surprise, the court 
has ample power to protect him by granting 
a continuance upon a proper showing, or by 
granting a new trial if his rights can not 
otherwise be safeguarded; but, if not taken 
by surprise, he has no just ground for com¬ 
plaint. 

It is therefore submitted that the trial court very 
properly denied the motion for a bill of particulars 
in this case. 

The authorities are practically unanimous that 
the granting of such a motion lies in the sound dis¬ 
cretion of the trial court and will not be disturbed 
on appeal unless there has been an abuse of that 
discretion. See Wong Tai v. United States, 273 
U. S. 77. 

1 The application for the bill of particulars 
was one addressed to the sound discretion 
of the court, and, there being no abuse of 
this discretion, its action thereon should not 
be disturbed. See Rosen v. United States, 
161 U. S. 29, 40; Dunlop v. United States, 
165 U. S. 486, 491; Knauer v. United States, 
(C. C. A.), 237 F. 8,13; Horowitz v. United 
States (C. C. A.), 262 F. 48, 49; Savage v. 
United States (C. C. A.), 270 F. 14, 18. 
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And there is nothing in the record indi¬ 
cating that the defendant was taken by sur¬ 
prise in the progress of the trial, or that his 
substantial rights were prejudiced in any 
way by the refusal to require the bill of par¬ 
ticulars. See Connors v. United States, 158 
U. S. 408, 411; Armour Packing Co. v. 
United States, 209 U. S. 56, 84; .Neu) York 
Central R. R. Co. v. United States, 212 U. S. 
481,497. 1 

The same rule is recognized in other Federal 
Courts: 

Rubio v. United States, supra. 

Hoagland v. United States, 28 Fi (2d) 
871. ! 

This Court has on many occasions enunciated this 

i 

doctrine, as is indicated by the following citations: 

Vansant v. Lindsley (1894), 2 App. D. 
C. 421. 

Latter v. District of Columbia, 11 App. D. 
C. 453. ! 

Bass v. United States, 20 App. D. C. 232. 

■ Lorenz v. United States, 24 App.i D. C. 

337. | 

Hyde v. United States (1906), 27 App. D. 

C. 362. 

Talbert v. United States (1914), 42 App. 

D. C. 1. 

Moens v. United States (1920), 50 App. D. 
C. 15. j 

Robinson v. United States, 53 App. D. C. 
96. 

i 

] 

| 
i 

| 
i 
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Arnstein v. United States (1924), 54 App. 
D. 0. 199; cert, denied, 264 U. S. 595; 44 S. 
Ct. 454. 

Cooper v. United States (1926), 57 App. 
D. C. 54. 

KelleJierv. United States (1929), 59 App. 
D. C. 107. 

There is no intimation from the appellants of 
an abuse of discretion on the part of the trial court 
in this case, and there was no such abuse; and fur¬ 
thermore, in the language of the Supreme Court, as 
expressed in Wong Tai v. United States, supra, 
there is nothing in the record indicating that the 

i 

appellants, or any of them, were taken by surprise 
in the progress of the trial or that their substantial 
rights were prejudiced in any way by the refusal 
to require the bill of particulars. 

Point No. Two 

Expressions of the Court were not prejudicial 
A. NO ERROR WAS COMMITTED IN THE COURT’S CHARGE 

In a portion of his charge to the jury (R. 147) 
the court said: 

The Court instructs the jury that the 
Court has carefully examined and reviewed 
the evidence in so far as it concerns the de¬ 
fendants Eugene Lee Sanders and Earl 
Harbin, and is of the opinion that the evi¬ 
dence is not sufficient to justify a convic¬ 
tion. The jury will therefore find these two 
defendants not guilty of the crime charged 
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in the indictment and return a Verdict 
accordingly. 

The appellants Milton J. Lerner and Harry 
Kushner contend that the form of the expression 
above was improper and prejudicial. It is submit¬ 
ted, however, that no error occurred in the form 
of the expression used and as was pointed but in 
the case of Lias v. United States (1931) (C.| C. A. 
4th), 51 F. (2d) 215, wherein certain defendants 
had been convicted of a conspiracy to violajte the 
National Prohibition Act, the court there said: 

It is also contended that the court! erred 
in stating that it considered certain evidence 
admissible because in its opinion the Gov¬ 
ernment had made out a prima facie base of 
conspiracy. We are of the opinion the 
court’s act in this respect was proper and 
within the law. 

It is also to be noted that counsel for the appel¬ 
lants failed to take an exception to this portion 
of the charge of the court which made so little im- 
pression upon them at the time. Their failure to 
do so brings the situation under the rule laid down 
in the case of Lewis v. United States, 146 U.j S. 370 
(1892), wherein the defendant had been convicted 
of murder and his counsel had failed to take | an ex¬ 
ception to a portion of the trial court’s charge. The 
Supreme Court in sustaining the conviction! stated 
as follows: | 

Whether the language of the leame4 judge 
went beyond the verge of propriety, we are 
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not called upon to consider, as no due excep¬ 
tion was taken at the trial, and no opportu¬ 
nity was, therefore, given the court to mod¬ 
ify the charge . (Italics supplied.) 

In tlie case of Alexander v. United States, 138 
TJ. S. 353, the Supreme Court again stated the rule 
as follows: 

But the decisive answer to this assignment 
of error is that the attention of the court does 

i 

not seem to have been called to it until after 
the conviction when the defendant made it a 
ground for his motion for a new trial. It is 
the duty of counsel seasonably to call the at¬ 
tention of the court to any error in empanel¬ 
ing the jury, in admitting testimony, or in 
any other proceeding during the trial by 
which his rights were prejudiced, and in case 
of an adverse ruling to note an exception. 

On this same point see: 

Stoddard v. Chambers, 2 How. 284 (1844). 

Canal Street R . R. Co. v. Hart, 114 U. S. 
654 (1885). 

Benson v. United States, 146 U. S. 325 
(1892)., 

Tucker v. United States, 151 TJ. S. 164,170. 

The rule in this jurisdiction is well settled by the 
case of Norman v. United States (1902), 20 App. 
D. C. 494 ; 30 W. L. R. 810, wherein the defend- 
ants had been convicted of murder but no excep¬ 
tion was taken to the court’s charge. The court of 
appeals stated the rule as follows: 

Especially is this true with regard to the 
charge of the court to the jury. For it may 


well be that, with reference to any supposed 
erroneous statement of the law or of the evi¬ 
dence in the case, the court would have cor¬ 
rected such statement if its attention had 
been then and there been called to I it. It 
would not be fair to the court or to the jury, 
or to the parties to the cause, to permit it 
to pass unchallenged at the time, and then 
on account of it to seek reversal in the 
appellate tribunal. 

The Government is not unmindful of the rule 
that prevails in this jurisdiction that the appel¬ 
late court in a criminal case where the charge is 
serious will notice a plain error occurring in the 
lower court and which has not been raised through 

i 

an exception as was true in the case of Fatten v. 
United States, 42 App. D. C. 239, 42 W. L. R. 338; 
Miller v. United States, 38 App. D. C. 3611(1912) ; 
and Crawford v. United States (1909), 212 U. S. 
183; but as the court remarked in the case <bf Graul 
v. United States, 47 App. D. C. 543, 550: ! 

i 

A reviewing court in a criminal case may, 
and sometimes does, take notice of a plain 
error which operates prejudicially against 
the defendant, though no exception was 
taken in the court below; but this is unusual 
and is done only where justice imperatively 
demands it . Holmgren v. United States > 
217 U. S. 509, 522; 54 L. Ed. 861; 867 ; 30 
Sup. Ct. 558. In the case at bar, as we have 
shown, this reason did not exist. j (Italics 
supplied.) 
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On the matter of an appellate court refusing to 
review alleged prejudicial portions of a charge of 
the trial court to which no exceptions were taken in 
the lower tribunal, see the following cases: 

Thomas v. Presbrey, 5 App. D. C. 217 
(1895), 23 W.L. R. 123. 

D. C . v. Duryee, 29 App. D. C. 327 (1907). 
Brown v. United States, 35 App. D. C. 548 
(1910) ; 38 W. L. R. 732. 

Tyrell v. D . C., 243 U. S. 1 (1916). 

Erber v. United States (C. C. A. 2nd, 
1916), 234 F. 221. 

Kreuzer v. United States (C. C. A. 8th 
1918). 254 F. 34; cert, denied, 249 U. S. 603; 
39 Sup. Ct. 260. 

Vedin v. United States (C. C. A. 9th 1919), 
257 F. 550; cert, denied, 250 U. S. 663; 40 
Sup. Ct. 11. 

Henry Ching v. United States (C. C. A. 
9th 1920), 264 F. 639; cert, denied, 254 TJ. S. 
630; 41 Sup. Ct. 6. 

Cabidte v. United States (C. C. A. 9th 
1921), 276 F. 769. 

Ader v. United States (C. C. A. 7th 1922), 
284 F. 13; cert, denied, 260 U. S. 746; 43 Sup. 
Ct. 247. 

Joyce v. United States (C. C. A. 9th 1924), 
294 F. 665; cert, denied, 264 U. S. 592; 44 
Sup. Ct. 452. 

B. NO ERROR WAS COMMITTED IN OVERRULING OBJECTIONS 

TO CLARKE’S TESTIMONY 

Counsel for the appellant Corbin Shields com¬ 
plains of the court’s failure to withdraw a juror 
when the witness James Clarke in response to ques- 
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tions as to whether he had talked to the said appel¬ 
lant Corbin Shields with regard to furnishing alco¬ 
hol replied, 4 ‘That was not in this case.” It is only 
by the widest stretch of the imagination that one 
can argue that such an answer by implication sug¬ 
gested that defendant was under indictment in a 
similar charge in another case, and that such a re¬ 
mark had been received to his prejudice in the case 
on trial. The answer of the witness is the most di¬ 
rect answer that can be given to such an argument. 
The answer specifically states that such a conversa¬ 
tion was not in the case on trial and there was there¬ 
fore, necessarily, nothing that the jury should be 
instructed to disregard and certainly not a matter 
such as to be sufficient to withdraw a juror on 
account thereof. i 


Point No. Three 


No error was committed by the Court in refusing 
certain of the defendants’ prayers 


to grant 


Lerner’s prayer No. 1 and Shields’ prayers Nos. 10 and jll will be 
discussed in Point Four. Shields’ prayers Nos. 13 to 18, inclusive, 
will be discussed in Point No. Eight. Shields’ prayers Nos. 20 and 
21 will be discussed hereinafter in Point No. Nine. Discussion 
under this point will be confined to Lemer’s prayers Nos. 7, 9, 
and 15. 


A. THE TRIAL COURT DID NOT ERR IN REFUSING TO GIVE 
THE FOLLOWING PRAYER (NO. 7) ' 

i 

The Court further instructs the ji^ry that 
circumstances of suspicion, no matter how 
grave or strong, are not proof of guilt and 
that the accused must be found not guilty 
unless the fact of his guilt is proven beyond 
every reasonable doubt to the actual exclu- 


i 
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sion of every reasonable hypothesis of his 
innocence consistent with the facts proven. 

The authorities cited on behalf of the appellants 
Milton J. Lerner and Harry Kushner concern the 
charge of a specific crime in which the evidence 
tended only to connect the defendants through 
vague suspicions, whereas in the instant case the 
testimony connected the above appellants by direct 
evidence and not by way of suspicions. It is fur¬ 
ther submitted that the court adequately covered 
the above instruction in its general charge when 
at the request of the said appellants the jury was 
instructed that they could not convict on a mere 
strong probability of guilt (R. 148) or mere con¬ 
jecture, speculation, or theory, however plausible 
(R. 148), or even upon a doubt instituted by the 
ingenuity of themselves or counsel (R. 149). 

The general rule in such matters has been stated 
by the Supreme Court in the case of Merchants 
Insurance Company v. Barring (1873), 21 Wall. 
159, 161; 22 L. Ed. 251, where the court stated as 
follows: 

Correct instructions, if applicable to the 
case, the court as a general rule is required 
to give unless the same are in substance and 
effect embodied in those previously given by 
the court to the jury; the court is never 
required by law to give an instruction to the 
jury which is not applicable to the case even 
though it be correct as an abstract principle 
of law; and it may be added that no prayer 
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i 

for instruction, whether presented by the 
plaintiff or defendant, can be regarded as 
applicable to the case when it is wholly un¬ 
supported by the evidence introduced to the 

jury- ! 

i 

i 

B. THE TRIAL COURT DID NOT ERR IN REFUSING TO GRANT 
THE FOLLOWING INSTRUCTION (NO. 9) j 

The Court instructs the jury that ja prob¬ 
ability of the defendant’s innocence is a just 
foundation for a reasonable doubt! of his 
guilt; therefore if the jury find that there is 
a probability of the defendant’s innocence 
they should find a verdict of not guilty. 

At the outset it is desired to draw attention to 
the fact that the trial court at the request of the said 
appellants gave the following charge (R. 148) : 

The Court instructs the jury that although 
they may believe from the evidence in the 
case that there is a strong probability that 
the accused is guilty of the offense charged in 
the indictment, still if upon the whole evi¬ 
dence there is any other reasonable hypothe¬ 
sis or theory consistent with his innocence, 
they can not find the accused guilty, and this 
is true, although it may appear from! the evi¬ 
dence that the probabilities of his guilt are 
greater than probabilities of his inhocence. 

In support of his contention that failurO to give 
the charge requested was error, the appellants have 
relied upon three cases from Alabama and One from 
Mississippi. The explanation of such aj rule is 
clearly set forth in the case of Howard v. State 
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(1895), 108 Ala. 571, wherein a defendant convicted 
of larceny had sought to have the jury charged 
that if they believed from the evidence that there 
was a likelihood of his innocence that they should 
have acquitted him. The refusal of the trial court 
to so instruct was sustained by the appellate court 
in the following language: 

' In Bain v. State, 74 Ala. 38, it was held, 
that a charge requested in these words: “A 
probability of the defendant’s innocence is 
a just foundation for a reasonable doubt of 
his guilt, and therefore for his acquittal,” 
asserted a correct legal proposition. The 
court said: “Probability is the state of being 
probable; and probable has been defined to 
be ‘having more evidence for than against’— 
‘supported by evidence which inclines the 
mind to belief, but leaves some room for 
doubt’—Webster’s Diet.; Worcester’s Diet. 
It clearly involves the idea of preponderance 
of evidence, as used in connection with testi¬ 
mony. Manifestly, if the evidence prepon¬ 
derates in favor of the prisoner—that is, if 
the evidence in his favor outweighs or over¬ 
balances that against him—it is impossible 
for a jury not to entertain a reasonable doubt 
as to his guilt.” There are a number of 
decisions since, approving of this principle 
or doctrine. This is the first case reaching 
this court in which there has been the experi¬ 
ment of substituting in such an instruction 
other words asserted to be the equivalents or 
synonyms of probable and probability . 
* * * There can be no assurance that the 
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jury would ascribe to them no other sig¬ 
nificance than that which is attached to prob¬ 
able and probability, when applied to the evi¬ 
dence they are to consider. (Italics sup¬ 
plied.) j 

It is quite apparent from this case, which was 
cited on behalf of the appellant, that the effect of 
the same goes no further than to have the jur^ prop¬ 
erly instructed on the measure of proof which is 
necessary to sustain a verdict of guilty. In the case 
at bar this matter was adequately and fully Covered 
by the court in his general instructions. (R. 148 
and 149.) ! 

I 

C. NO ERROR WAS COMMITTED IN THE COURT’S REFUSAL 
TO CHARGE THE JURY AS FOLLOWS (NO. 15) 


The Court instructs the jury that the pre¬ 
sumption of innocence is legal evidence, is 
one of the instruments of proof in favor of 
the accused and must be treated apd con¬ 
sidered as such. 

In support of his contention that the refusal to 
give the above charge amounted to error appellants 
have relied with great force upon the case df Coffin 
v. United States (1894), 156 U. S. 432. In that 
case, however, the defendant had been convicted of 
making false entries in the books of a Hational 
Bank in violation of Section 5209 of the Revised 
Statutes and the court had refused to instruct the 
j^y as to the presumption of innocence land in¬ 
structed only on reasonable doubt. The Supreme 
Court was careful to point out that reasonable 
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doubt aild the presumption of innocence are not 
analogous; that the presumption of innocence is a 
conclusion drawn by the law in favor of the accused 
and that a reasonable doubt was the condition of 
the mind produced by the proof resulting from the 
evidence in the case. The court stated that a rea¬ 
sonable doubt was a result of the proof, not the 
proof itself; whereas the presumption of innocence 
is one of the elements of proof, going to bring 
about the proof from which reasonable doubt 
arises; thus one was a cause, the other an effect. 

It is submitted that in the case at bar the court 
in its charge at the request of the appellants (R. 
149) gave a comprehensive instruction upon the 
presumption of innocence and on the same page of 
the record a very comprehensive instruction as to 
what constituted a reasonable doubt. The obser¬ 
vation is made that counsel for appellants have 
simply taken an extract from the Coffin case, 
wherein the court was attempting to distinguish 
the difference between those two fundamental 
rules of law, and not in such a distinction, to lay 
down a third rule of law. 

The case of Cochrane v. United States (1894), 
157 U. S. 286, was a companion ease to Coffin v. 
United States, supra, since it likewise concerns the 
conviction of one for making false reports of a Na¬ 
tional Bank in violation of Section 5209, wherein 
the court had likewise charged on reasonable 
doubt, but had refused to charge upon the pre¬ 
sumption of innocence. 
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In the case of Mullen v. United States ,(1901) 
(C. C. A. 6th), 106 F. 892, the defendants hid been 
convicted of a conspiracy to prevent members of 
the colored race from voting at municipal elec¬ 
tions. The trial court had refused to charge upon 
the presumption of good character where jno evi¬ 
dence of the same had been introduced in the trial 
and in his general charge made remarks decidedly 
prejudicial to the defendants respecting their fail¬ 
ure to offer such testimony. The appellate court 

| 

on the basis of the reasoning of the Coffin case, 
supra, asserted that the rule of the presumption of 
innocence applied with equal force to the! rule of 
presumption of good character and held that such 
a presumption existed in favor of the accused even 
in the absence of such testimony. The easel of Mul¬ 
len v. United States, supra, has already been dis¬ 
tinguished in this jurisdiction in the ease if Fields 
v. United States, 27 App. D. C. 433, 449 (1906), and 
clearly is not a matter in support of the ptayer re¬ 
quested in the instant case. ! 

i 

Point No. Four 

The Court properly charged the jury as to the testimony 

of accomplices ! 

I 

(Lerner’s Prayer No. 1 (R. 44) and Shields’ Prayers Ncfs. 10 and 11 

(R. 130)) 

With reference to this point, the appellants re¬ 
quested the following instructions: 

I 

The Court instructs the jury thajt the wit¬ 
ness Clarke and the witness Charteres are 


i 

j 

i 
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accomplices and that their testimony should 
not be received by the jury as that of an ordi¬ 
nary witness, but ought to be received with 
suspicion and with the very greatest care 
and caution. 

The jury are instructed that the evidence 
of the witness Jerry Charteres is not to be 
taken as that of an ordinary witness of good 
character whose testimony is generally and 
prima facie supposed to be correct. On the 
contrary, the evidence of such witness ought 
to be received with the very greatest care 
and caution, and ought not to be passed upon 
by the jury under the same rules governing 
other and apparently credible witnesses. 

Necessarily, if the jury find that the wit¬ 
ness Jerry Charteres is an accomplice, they 
will have to inquire into the facts as to 
whether or not there is corroborating testi¬ 
mony. 

The leading case on the subject of accomplices is 
Caminetti v. United States (1917), 242 U. S. 470, 
495; 37 S. Ct. 192; 61 L. Ed. 442; L. R. A. 1917f, 
Page 502; Ann. Cases, 1917b, 1168, wherein the de¬ 
fendant had been convicted of white slavery upon 
the uncorroborated testimony of the women he had 
transported in inter-state commerce. The Court 
there said: 

It is urged as a further ground for reversal 
of the judgment below that the trial court did 
not instruct the jury that the testimony of 
the two girls was that of accomplices, and to 
be received with great caution, and believed 


I 


only when corroborated by other testimony 
adduced in the case. We agree with the Cir¬ 
cuit Court of Appeals that requests! in the 
form made are not often given. In Holm¬ 
gren v. U . S 217 U. S. 509, this Court re¬ 
fused to reverse the judgment for failure to 
give an instruction of this general character, 
while saying that it was the better practice 
for the courts to caution juries against too 
much reliance upon the testimony of! accom¬ 
plices, and to require corroborated testimony 
before giving credence to such evidence. 
While this is so, there is no absolute! rule of 
law preventing conviction on the testimony 
of accomplices, if juries believe thein. See 
Bishop’s Criminal Procedure, 2nd Edition, 
Section 1021, and cases cited in the note. 


Notwithstanding ample corroboration in t[he pres¬ 
ent case, the rule is well settled that in Federal 
Courts convictions may be sustained ever! on the 
uncorroborated testimony of accomplices. $ee with 
regard to this matter the following cases: I 


Rossi v. United States, 9 Fed. (:2d) 362 
(C. C.A. 8th, 1925). j 

Lett v. United States, 15 Fed. (i2d) 686 
(C. C. A. 8th, 1926). 

Graham v. United States, 15 Fed. (2d) 
740 (C. C.A. 8th, 1926). | 

Wishart v. United States , 29 Fed. (2d) 
103 (C. C.A. 8th, 1928). ! 

Henderson v. United States, 20 Fed. (2d) 
90 (C. C.A. 8th, 1917). | 

Hass v. United States, 31 Fed.! (2d) 13 
(C. C. A. 9th, 1920). 


I 

I 

| 

i 
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O’Brien v. United States, 25 Fed. (2d) 90 
(C. C. A. 7th, 1928). 

Mute v. United States, 35 Fed. (2d) 133 
(C. C. A. 2nd, 1930). 

Tinsley v. United States, 43 Fed. (2d) 
890 (C. C. A. 8th, 1930). 

United States v. Engelsberg, 51 Fed. (2d) 
479 (C. C. A. 2nd, 1931). 

The rule applying in this jurisdiction has been 
stated by the Court in the case of Egan v. United 
States (1923), 52 Appeals D. C. 384; 287 Fed. 958, 
as follows: 

While there is no absolute rule of law pre¬ 
venting convictions on the testimony of ac¬ 
complices, if juries believe them (1 Bishop’s 
Criminal Procedure, 2d Edition, Sec. 1081), 
it is undoubtedly the better practice, and the 
one followed in this District, to call the at¬ 
tention of the jury to the danger of convict¬ 
ing without supporting or corroborating 
evidence. Freed v. United States, 49 App. 
D. C. 392; 266 Fed. 1012. 

In the case of Freed v. United States (1920), 49 
Appeals D. C. 392; 266 Fed. 1012, the Court there 
stated the rule as follows: 

1 At common law the uncorroborated testi¬ 
mony of an accomplice will support a ver¬ 
dict of conviction. * * * 

For more than forty years in this juris¬ 
diction, it has been the practice to safeguard 
the interests of accused in prosecutions for 
serious offenses, where the testimony of ac¬ 
complices has been admitted, by bringing 



37 


i 

i 

i 


I 


directly to the attention of the jury the na¬ 
ture of such evidence, and the danger of con¬ 
victing unless they should find supporting 
or corroborating evidence. * * * j 

Having in mind the rule as laid down by the 
United States Supreme Court, together with the 
rules obtaining in the Federal Courts and th[is Dis¬ 
trict, it is submitted that in the case at bar the 
Court fully covered the subject. The Court did 
not as much as leave the matter of determining 
whether the jury should find the witnesses \^ere ac¬ 
complices, but so described them himself, apd cau¬ 
tioned the jury in receiving such testimony by the 
following excerpt from the charge to the jpry (R. 
150): j 


Witnesses have been called in the course 
of the trial who have testified to their own 
participation in criminal practices, j two of 
whom, Clarke and Charteres, are upder in¬ 


dictment in this court for such practices, and 
have pleaded guilty to the charges preferred 
against them. There has been criticism of 
the testimony of these witnesses, who are 
accomplices, and considerable discussion in 
argument before you as to the weight to 
which their testimony is entitled. The Court 
instructs you upon this subject that jit is the 
settled rule in this country that accomplices 
in the commission of crime are competent 
witnesses, and that the Government has the 
right to use them as witnesses. 

It is the duty of the Court to admit their 
testimony, and that of the jury to Consider 
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it. It should be received with caution and 
scrutinized with care. The degree of credit 
which should be given such testimony is mat¬ 
ter exclusively within the province of the 
jury. You may as a matter of law convict a 
person accused of a grave crime upon the 
uncorroborated testimony of accomplice, but 
you should do so only after you have care¬ 
fully and cautiously scrutinized such testi¬ 
mony. 

In this case evidence has been introduced 
tending to corroborate the testimony of the 
witnesses James P. Clarke, Jerry Charteres, 
and Burnette E. Darwell, and in determin¬ 
ing the weight which you shall give to the 
testimony of these witnesses you should take 
into consideration the facts and circum¬ 
stances in evidence, which tend to corrobo¬ 
rate them upon the material facts about 
which they have testified. If you find that 
they are substantially corroborated by in¬ 
dependent evidence with respect to material 
parts of their testimony, you should then 
give their entire testimony such weight as in 
your opinion it deserves. 

The appellants Milton J. Lemer and Harry 
Kushner allege error in the failure to use the lan¬ 
guage of their requested instructions. It is beside 
the point to argue that an appellant court would re¬ 
quire a trial court to use certain hard and fast ex¬ 
pressions in defining a rule of law, and it is sub¬ 
mitted the charge as given covered the veiy points 
for which the appellants contend. “Scrutinize” 
means to observe or investigate carefully; examine 
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or inquire into critically; regard narrowly! (Cen¬ 
tury Dictionary); to examine closely; to inspect 
or observe with critical attention; to regard nar¬ 
rowly (Webster’s Dictionary). 

In support of their contention, the appellants 
rely with great force upon the case of Freed v. 
United States, supra, in which the defendant, a 
twenty-year-old taxi driver, had been convicted of 

i 

white slavery on the testimony of women whom he 
transported for immoral purposes from the Dis¬ 
trict of Columbia to the State of Virginia. In that 
case the Court stated as follows: 

i 

A more serious question is involved in the 
next contention of defendant, based upon his 
request for an instruction that, if the jury 
should find that the women named ! in the 
indictment were accomplices, they then 
would have to inquire whether or not there 
was corroborating evidence, and for another 
instruction that the testimony of these 
women should not be taken as that <j)f ordi¬ 
nary witnesses, but “ ought to be Received 
with suspicion, and with the very greatest 
care and caution.” These prayers were 
refused. * * * 

While the request included only twjo of the 
witnesses, it was sufficient to bring to the 
attention of the court the fact that some of 
the witnesses at least might be considered 
accomplices, and, hence, that the jwry should 
be cautioned and advised concerning such 
testimony . When we come to consider that 
in many jurisdictions, it is a positive rule of 


i 
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law that no conviction may be had upon the 
uncorroborated testimony of an accomplice, 
the importance of the rule in this and other 
jurisdictions, requiring caution and advice 
in this connection, is apparent. The jury 
may convict without corroborating evidence, 
but in a case like the present, the accused is 
entitled to have the court -first caution and 
advise the jury . (Italics supplied.) 

It will thus be seen that the Freed case is author¬ 
ity for no more than the fact that the jury may 
convict upon uncorroborated testimony of an ac¬ 
complice, but that the Court should first caution 
and advise the jury concerning the same. The ex¬ 
pression that the testimony of an accomplice ought 
to be received with suspicion and with the very 
greatest care and caution, was an expression which 
the counsel for the defendant had incorporated in 
his requested instructions and was not the rule of 
the case. 

In the case of Egan v. United States, supra, the 
defendant, a law clerk in the Internal Revenue Bu¬ 
reau, had been convicted of receiving a bribe in 
violation of Sections 113 and 117 of the Penal 
Code, largely on the testimony of the giver of the 
bribe, who was the principal witness for the Gov¬ 
ernment. Counsel in that case requested the Court 
to charge the jury as follows: 

The Court instructs the jury that the wit¬ 
ness, Joseph Dudenhoefer, is an accomplice, 
and that his testimony should not be re¬ 
ceived by the jury as that of an ordinary 





witness, but ought to be received with sus¬ 
picion and with the very greatest caire and 
caution. I 

In the Egan case the Court refused to charge on 
the subject of accomplices, and in holding that the 
Court’s failure to do so was error, the Court of 

Appeals said: ! 

! 

In many jurisdictions the law forbids the 
conviction of an accused upon the uncorro¬ 
borated testimony of an accomplice, but in 
this jurisdiction such a conviction may be 
sustained, provided the jury is admonished 
by the court that the testimony of an accom¬ 
plice “ ought to be received with suspicion, 
and with the very greatest care ahd cau¬ 
tion.” Freed v. United States, 49 Jipp. D. 
C. 392; 266 Fed. 1012,1014. j 

In all such cases, where two or more per¬ 
sons cooperate in the commission of crime, 
or two or more are essential to the commis¬ 
sion of a crime, as in the present c^se, they 
are accomplices, and it is error for the Court 
to refuse to charge the jury that the testi¬ 
mony of one against the other, because of its 
self-incriminating character, must be closely 
scrutinized and received with great care and 
caution. * * * 

It will be noted that the Court, in both the Freed 
and Egan cases, relied upon the case of Caminetti v. 

i 

United States, supra . Counsel for appellants Mil- 
ton J. Leraer and Harry Kushner have seized upon 
an expression from the case of Egan v. United 
States, in which the court stated that a conviction 


i 
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would be sustained upon the uncorroborated testi¬ 
mony of an accomplice— 

provided the jury is admonished by the 
Court that the testimony of an accomplice 
“ ought to be received with suspicion, and 
with the very greatest care and caution. ” 
Freed v. United States, 49 Appeals D. C. 392; 
266 Fed. 1012-1014. 

It is to be observed that the quotation from the 
Freed case appearing in the Egan case is not the 
holding of that case but only a portion of the charge 
which the defendant had requested in one of his 
prayers. I Both the Freed case and the Egan case 
go no further than holding that the testimony of 
accomplices should be received by the jury to be 
scrutinized by them with great care and caution, 
and that this principle was clearly embodied in the 
charge which the trial court gave. 

The instruction in the ease at bar was substan¬ 
tially the same as that approved of in the case of 
Bennett v. United States, 227 U. S. 333, 339, where 
the Court said: 

The instruction complained of submitted 
to the jury the fact and warned against a 
conviction upon the uncorroborated testi¬ 
mony of an accomplice, and said: “Neces¬ 
sarily, if you find that she was an accomplice 
with respect to these charges or any of them, 
you will then necessarily have to inquire 
into the facts as to whether or not there is 
corroborating testimony. There is evidence 
tending to corroborate her testimony, and it 


is for you to consider its force, value and the 
weight to give to it. ’ ’ The contention is that 
this was error, “as the Court instructed 
the jury that there was corroborating evi¬ 
dence when the Court should have charged 
the jury that it was for them to ascertain 
from the testimony whether or not there was 
corroborating testimony. ’ ’ The obj eetion is 
hypercritical. The court did not instruct 
the jury that there was corroborating testi¬ 
mony, but testimony of that tendency, and 
added that the force and weight of jits cor¬ 
roborating power was for the jury t<j) deter¬ 
mine. 

i 

Point No. Five 


There was no coercion in the jury’s detention 

This case was given to the jury for their con¬ 
sideration at 5.30 P.M. on April 28, 1931, and at 
approximately 4.00 P.M. the next day, April 29th, 
the Court had the jury brought into the court room. 
Upon the giving of a supplemental charge, the jury 

i 

retired, and was again brought into the court room 
at 10.30 P. M., at which time the foreman an¬ 
nounced that there was a likelihood of agreement, 
and verdict was finally returned at 12.45 A. M. on 
Thursday, April 30, 1931, making a total of ap¬ 
proximately 31 hours that the jury was engaged in 
deliberating upon its verdict. However, it is to be 
assumed that on the evening of April 28th several 
hours were consumed at dinner, and that upon the 
retirement of the jury at 10.00 P. M. that night 
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no further deliberations were entered into until 
their return to the court house the next morning, 
which would account for approximately 14 hours. 
It is also to be presumed that an hour and a half 
or so was consumed by the jury in going to and 
from the hotel while obtaining their luncheon, and 
an additional hour and a half to secure their dinner 
that night, aggregating approximately 17 hours, 
which left but 14 hours for deliberations. When 
the jury announced at 10.30 P. M. that there was a 
likelihood of an agreement, of course, the Court 
was then powerless to discharge the jury. 

Keeping the jury out from Tuesday, April 28th, 
at 5.30 P. M., until Thursday, April 30th, at 12.45 
A. M., did not constitute coercion. The length of 
time a jury will be held in consultation rests within 
the sound discretion of the Court. 

Hyde v. United States, 225 U. S. 347 
(1912), affirming 35 App. D. C. 451. 

Brolaski v. United States, 279 Fed. 1; 
cert, denied, 258 U. S. 625; 66 L. Ed. 797; 
42 S. C. 381. 

United States v. Allis, 73 Fed. 165; 155 
U. S. 117 (affirmed). 

Bernal v. United States, 241 Fed. 339; 
cert, denied, 245 U. S. 672; 62 L. Ed. 540; 
38 S. C. 192. 

Agnelle v. United States, 31 Fed. (2d) 
245. 

Johnson v. U. S. (C. C. A. 4th, 1925), 5 
Fed. (2) 471; cert, denied, 269 TJ. S. 574; 
70 L. Ed. 419; 46 S. C. 101. 
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Dwyer v. United States, 17 Fed. (2) 696; 
cert, denied, 274 U. S. 756; 71 L. Edj 1336; 
47 S. C. 767. | 

In the Hyde case, supra, the jury was out for 
three days and three nights without agreement; in 
the Brolaski case, supra, the jury was out! a day 
and two nights; in the Johnson case, supra, the 
jury was out three days; in the Bernal case, supra, 
the jury was sequestered from 2.30 P. M., Satur- 

j 

day, until sometime on Monday; in the Agnelle 
case, supra, the jury was out over twenty-four 
hours; in the Allis case, supra, after the jury had 
been out twenty-four hours Justice Sanborn, in a 
supplemental charge, stated as follows: j 

The court and jury are here to coine to a 
just and righteous result. No doubt you 
are as anxious to reach it as am I. feo anx¬ 
ious is the court that, having spent how two 
weeks in the trial of this cause, I am! willing 
to stay here another, if by that means we 
may be able to reach a just and prqper re¬ 
sult in this trial. j 

In the Dwyer case, supra, after the jury had been 
out from 11.45 A. M. until 10.00 P. M., the Court 
said: 

I am going to keep you together until you 
come to an agreement. j 

Point No. Six 

j 

The Court’s supplementary charge was entirely proper 

It is always within the sound discretion of the 
Court to recall the jury at any time and give them 
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supplemental instructions, upon the Court’s own 
motion. 

Allis v. United States, 155 XJ. S. 117, af¬ 
firming United States v. Allis, 73 Fed. 165. 

Suslak v. United States (C. C. A. 9th, 
1914), 213 Fed. 913, 919. 

Agnelle v. United States (C. C. A. 5th, 
1929), 31 Fed. (2d) 245. 

Dwyer v. United States (C. C. A. 2nd, 
1927), 17 Fed. (2d) 696; cert, denied, 274 
U. S. 756; 71 L. Ed. 1336; 47 S. C. 767. 

Bernal v. United States (C. C. A. 5th), 
241 Fed. 339. 

The supplemental charge given was squarely 
within the rule laid down in Allen v. United States, 
164 U. S. 492, 501, 502; 41 L. Ed. 528, 530, 531; 17 
S. C. 154. The jury was clearly told that the ver¬ 
dict must represent the conscientious conviction of 
each juror, and that each juror was entitled to his 
own conscientious opinion. Each juror was simply 
admonished to consider the opinions of the others, 
in forming his own conscientious conviction, and 
it is submitted that this was in no way coercive of 
the jury in the rendering of its verdict. 

The rule enunciated in the Allen case has been 
followed in the following cases: 

United States v. Allis, 73 Fed. 165, 182. 
(Charge by Sanborn, Circuit Judge) afPd. 
155 U. S. 117. 

Shaffman v. United States (C. C. A. 3d, 
1923), 289 Fed. 370, 374. 
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Dwyer v. United States, 17 F. (2d) 696; 
cert, denied, 274 U. S. 756; 71 L. Edi 1336; 
47 S. C. 767. | 

Suslak v. United States, 213 Fed. 913. 

Bernal v. United States, 241 Fed. 339. 

Brolaski v. United States, 279 Fed. 1; 
cert, denied, 258 U. S. 625. ! 

See also, Shea v. United States, 2$0 Fed. 
807; Shepard v. United States, 236 Fed. 73. 

No matter what the opinion must have bden con¬ 
cerning the propriety of giving the Allen charge, 
the matter has now been definitely settled! by the 
per curiam decision of the United States Supreme 
Court in the case of William Lias v. United States, 
76 L. Ed. 171, case No. 328, decided December 30, 
1931, in which the matter was before the cdurt for 
review under a writ of certiorari from the! Fourth 
Circuit. In that case, the jury had been oiit from 
3.27 P. M., November 5, 1930, until 10.30 A. M., 

% I 

November 7,1930, when the jury was recalled, and 
upon announcement of the foreman that Ijhey had 
not been able to arrive at a verdict the Cou£t, with- 

i 

out further request, gave the following supplemen¬ 
tal charge: 

The jury is instructed that in a Urge pro¬ 
portion of cases absolute certainty can not 
be expected. Although the verdict, must be 
the verdict of each individual juroij and not 
his mere acquiescence in the conclusion of 
his fellows, yet they should examine the 
questions submitted with candor and with 
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proper regard and deference to the opinion 
of each other. It is the duty of jurors to de¬ 
cide cases if they can conscientiously do so. 
They should listen with a disposition to be 
convinced by each other’s argument. If 
much the larger number are for conviction, 
a dissenting juror should consider whether 
his doubt is a reasonable one which made no 
impression upon the minds of so many men 
equally honest and equally intelligent with 
him. If, on the other hand, the majority is 
for acquittal, the minority should ask them¬ 
selves whether they might not reasonably 
doubt the correctness of a judgment which 
was not concurred in by the majority. 
While undoubtedly the verdict of a jury 
should represent the opinion of each indi¬ 
vidual juror, it by no means follows that 
opinions may not be changed by conference 
in the jury room. The very object of the 
jury system is to secure unanimity by a 
comparison of views and by arguments 
among the jurors themselves. A juror 
should listen with deference to the argu¬ 
ments, and with a distrust to his own judg¬ 
ment if he finds the large majority of the 
jury taking a different view of the case from 
what he does himself. Every juror should 
not go to the jury room with a blind deter¬ 
mination that the verdict should represent 
his opinion of the case at that moment, or 
that he should close his ears to the argu¬ 
ments of men who are equally honest and 
intelligent with himself. 
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! 

Without so much as writing an opinion, the Su¬ 
preme Court affirmed the Judgment of the . lower 
court, and cited specifically the case of Allen v. 
United States, supra . 

Point No. Seven 

I 

There was nothing improper in the argument of the 

district attorney 

j 

In the course of his argument, counsel for the 
Government stated that with reference to the de¬ 
fendant Lebolo, who played a small part in the con¬ 
spiracy, the jury should find him guilty, andj added 
that they could bring in a verdict with a recommen¬ 
dation for mercy. (R. 126, 127.) In so stating 
counsel for the Government was but reiterating a 
part of the charge of the trial court in the case of 
Fall v. United States, 49 Fed. (2d) 506, ceft. den. 
283 U. S. 867, 75 L. Ed. 1471, 51 S. Ct. 657, inj which 
the following remarks of the court were held not 
prejudicial by the Court of Appeals: I 

Now, the most that any jury may lawfully 
do in the direction of clemency is what any 
jury may do in a proper case if in their good 
judgment, the case requires it. It may cou¬ 
ple its verdict with a recommendation for the 
mercy of the law. If that is done, |such a 
recommendation is no part of the verdict. It 
has no binding effect upon the court hr upon 
anybody else. It is the expression of the 
judgment and opinion of the jury upon the 
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consideration and examination of the case, 
voluntarily made upon the motion of the 
jury itself. That much may be done lawfully 
by a jury, and no more, in that direction. 
That, once done, takes its place in the record 
of the case, and it goes wherever the record 
of the case goes, for whatever weight, if any, 
it may have. (Italics supplied.) 

As the Court remarked in the case of Fall v. 
United States, supra, the jury may couple its ver¬ 
dict with a recommendation for the mercy of the 
law\ Such expressions in a verdict, however, are 
surplusage (State v. Arata, 56 Wash. 185; 105 Pac. 
227), and, as was pointed out in the case of Groover 
v. State, 82 Pla. 427, 90 So. 473, are to be regarded 
only as a circumstance indicating the weight of the 
evidence or the credibility of witnesses. 

The case of Miller v. United States, 37 App. D. C. 
138, cited on behalf of the appellants, is not in 
point for the reason that a single defendant was 
convicted on the Court ’s charge in which the Court 
practically told the jury that he could be expected 
to pass a light sentence in the event of a conviction. 
Although counsel for the Government have made 
a diligent search, there is apparently no case on 
record in which a Court has held prejudicial 
towards a group of defendants, a remark made by 
the District Attorney with regard to a single mem¬ 
ber of that group. 

However, it is submitted that if the remark was 
prejudicial the Court corrected the error at the time 
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it occurred, when in the course of his remarks to 
the jury, the Court said (R. 127) : 

It is up to this jury to find him!either 
guilty or not guilty. * * * The jury is 
not prejudiced by that remark, I hope. They 
certainly should not consider it in that light 
at all. The jury are the exclusive judges of 
the facts. 

In the very last two sentences of his charge to the 
jury, the Court went out of his way to make it clear 
to the jury that they should not be influenced by 
such a remark, when the Court stated as follows 
(R. 152): I 

You have nothing to do with the case ex¬ 
cept to determine the single question! of the 
guilt or innocence of the defendants. If you 
should return a verdict of guilty, the meas¬ 
ure of punishment to be inflicted upon the 
defendants is committed to the Court. 

Then, in his supplemental charge, the Couft again 
reminded the jury that the statement should be ig¬ 
nored, when he stated as follows (R. 153) : | 

Your only duty, as I have told yoh, is to 
determine the guilt or innocence of these 
defendants. 

i 

As was pointed out by the Court of Appeals in 
the cases of Lorenz v. United States, 24 App. D. C. 
337; Fields v. United States, 27 App. D. C. 4;33; and 
Copeland v. United States, 55 App. D. C. 1061, al¬ 
leged prejudicial remarks may be cured! by the 
charge of the Court. 


i 
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In no less than two instances, the jury demon¬ 
strated by its verdict (R. 14,15) that it was not in¬ 
fluenced by such remarks, and did not acquiesce 
in the alleged bargain of the District Attorney. 
In the first of these, the jury found the defendant 
Ida Mendelson “not guilty,” notwithstanding vig¬ 
orous efforts on the part of the Government to 
secure her conviction. It is to be noted that no 
recommendation was made with regard to her, and 
yet the jury went the full length in the matter and 
acquitted her of the charge for which she stood in¬ 
dicted. In the other instance, the jury found each 
of the defendants guilty, with a recommendation of 
mercy, which was certainly inconsistent with the 
alleged bargain that the District Attorney was 
making. If the jury had found the defendant 
Lebolo guilty with a recommendation of mercy, 
and in the same verdict had found his codefendants 
guilty Without such a recommendation then it 
might be argued plausibly that the jury had been 
influenced by the remark. 

It is also to be noted that, although the codefend¬ 
ants complained that the favorable remark towards 
Lebolo was prejudicial to them, the defendant 
Lebolo, by this appeal indicates that even he re¬ 
garded the remark as prejudicial. 

It is therefore submitted that the Court in his 
charge cured any error, if such occurred, and that 
the jury was not influenced by the same, but re- 
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turned a verdict based upon their independent 

judgment of the testimony as they had heard it. 

j 

! 

Point No. Eight 

The defendant Shields was a party to the general 

conspiracy in this case 

(Shields’ Prayers Nos. 12, 13, 14, 15, 16, 17, and 18—R. 130-2) 

I 

I 

The Government will concede that the law is well 

i 

settled that the ultimate purchaser of intoxibating 
liquor for his own use is neither guilty of conspir¬ 
acy with the seller nor of the substantive crime of 
sale ( United States v. Farrar, 281U. S. 624; United 
States v. Katz, 271 U. S. 354; Lott v. United States 
(C. C. A. 9th, 1913) 205 Fed. 28; and Norris v. 
United States, 34 Fed. (2d) 839 (C. C. A. 3r|d). 

The evidence clearly showed that the defendant 
Corbin Shields was in partnership for the! retail 
sale of intoxicating liquor with the defendant Jerry 
Charteres (R. 104), who had set up in business at 
the solicitation of the defendant Alfred Mendelson 
(R. 106). The evidence also indicated that through 
such partner, Shields knew that Mendelson and 
Lerner were in turn partners in the supplying of 
alcohol, and knew of the defendant Baum’s going 
into the retail liquor business through Beasley or 
Mendelson. (R. 106.) Charteres also testified that 
his only supply of alcohol was obtained through 
Mendelson, and the testimony also showed that the 
group sold to other members of the conspiracy at a 


j 
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price less than that charged the general public. 
(R. 81.). The testimony also indicated that Baum 
and Croghan were partners (R. 87), employing the 
defendant Baker, and on one occasion had convoyed 
a load of liquor coming from the still to Mendelson’s 
store (R. 85). Not only did the defendant Shields 
place orders for liquor through Mendelson’s store 
(R. 79, 81, 84), but he prepared the same for retail 
consumption (R. 112), paid for services in connec¬ 
tion therewith (R. 112) and gave orders for the 
delivery of such liquor (R. 113). 

The appellant Shields relies strongly upon the 
cases of United States v. Bussell, 41 Fed. (2d) 853 
(D. C. Ala.) and Norris v. United States, supra . 

In the first case a motion to dismiss for want of 
evidence was granted, where the facts indicated 
nothing more than that one party to the conspiracy 
sold whiskey on the east side of the Mobile River, 
and that the other party on his own initiative trans¬ 
ported the same and received two dollars a gallon 
for such services from those to whom he sold it. 

In the case of Norris v. United States, supra, un¬ 
der an agreed statement of facts showing the buyer 
to be an ultimate consumer, the Third Circuit Court 
of Appeals held that, as such a buyer, he and the 
seller were not guilty of a conspiracy to transport 
the liquor. It is rather interesting to note that in 
that case the Court suggested that there might arise 
a state of facts that would alter the case. On June 
30, 1931, the same bench which decided the Norris 
case handed down an opinion in the case of United 
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States v. Engelsberg, 51 Fed. (2d) 479, from the 
pen of Justice Thomson, who wrote the opinion in 
the Norris case, affirming the decision of the trial 
court in sustaining a charge of conspiracy brought 
against the seller of intoxicating liquor who had 
sold the same to a retail bootlegger. In that case 
the Court stated as follows: 

The important question is raised in the 
second assignment, viz.: “Does the sale of 
intoxicating liquor subject the seller to in¬ 
dictment for conspiracy V 9 The question, as 
propounded, was perhaps intended to j raise 
the broad question: “Does the sale of intoxi¬ 
cating liquor in any case, subject the seller 
to an indictment for conspiracy ? ’ ’ The situ¬ 
ation as disclosed by this record is n<ft the 
same as it was in the case of Norris v. United 
States (C. C. A.) 34 F. (2d) 839. Thete we 
held that the sale of liquor which involved 
such transportation as is necessary to effect 
delivery to the purchaser does not subj^t the 
purchaser to indictment for conspiracy to 
transport. At the same time, we said, in sub¬ 
stance, that we could conceive of a set of 
facts which, if established, would sustain 
such an indictment, notwithstanding the ar¬ 
rangement existed between the seller and 
buyer. If the question were directly in¬ 
volved here, we would hold, consistently with 
the Norris decision, that the mere sale of in¬ 
toxicating liquor, not associated with inci¬ 
dents giving the transaction a breadth 
greater than a mere sale, does not subject the 
seller to an indictment for conspiracy. It 
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would appear that in such restricted case 
where the buyer does not commit a substan¬ 
tive crime, as the Supreme Court has held, 
he is not guilty of a conspiracy to commit 
that crime. As the sole substantive offense 
is that of the seller, it is hard to conceive 
how an interposed transaction of sale, not 
associated with outside incidents, could con¬ 
stitute conspiracy. The real question before 
the court is whether this case involves, not a 
conspiracy arising from the mere sale, but 
involves a transaction between sellers and 
buyer in which there is something more than 
a mere sale, thus falling within what we con¬ 
ceived in the Norris case might be a set of 
facts, which, if established, would sustain 
an indictment for a conspiracy between the 
seller and buyer. 

(3,4) We are of the opinion that this case, 
as made by the evidence, distinguished from 
the case as made by the indictment, is suffi¬ 
cient to sustain the conviction. The buyer 
here was something more than the buyer in 
an ordinary case, who buys liquor for his 
own personal use, which is not forbidden by 
the law. Berger was a retail bootlegger, and 
appears to have arranged with the seller, who 
i was a wholesale bootlegger, for the sale and 
purchase of liquor openly intended by the 
buyer for resale in illicit traffic. The buyer 
was broke financially, and the seller, by ex¬ 
tending credit, knowingly set him up in the 
illicit business. (R. 25, 26.) There was also 
in the case the continued business on a large 
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scale on credit, indicating an intended illicit 
resale, and, when the buyer was held dp in 
one of the communities in which he was op¬ 
erating, he resorted to the seller for protec¬ 
tion, which protection the seller promised 
and apparently succeeded in effecting, j It is 
not to be doubted that a conspiracy may lie 
between the buyer and the seller for the dis¬ 
position or resale of the liquors which are the 
subject of the original transaction. (Italics 
supplied.) 

In the case of United States v. De Vasto (C. C. A. 
2nd), 52 Fed. (2d) 26, decided on July 29,j 1931, 
several defendants were convicted of a conspiracy 
in New York City to unlawfully manufacture beer 
which was afterwards sold by retail dealers to the 
public. In affirming the conviction of both the man¬ 
ufacturers and the retail dealers, the Court stated 

i 

as follows: 

It is insisted by these appellants tiiat the 
proof showed merely that they were pur¬ 
chasers, and that purchasers of intoxicating 
liquor are not liable as conspirators with the 
sellers. Norris v. United States, 34 Bj. (2d) 
839 (C. C. A. 3rd) reversed on other grbunds, 
281 U. S. 619, 50 S. Ct. 424, 74 L. Edj 1076; 
Becher v. United States, 5 F. (2d) 45,|50 (C. 
C. A. 2); United States v. Heitler, 274 F. 
401, 405 (D. C. E. D. Ill.). Assuming that 
a proper construction of the National Pro¬ 
hibition Act, which failed to make the pur¬ 
chase of liquor criminal, forbids holding 
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that a purchaser as such is a co-conspirator 
with the seller, the facts in the present case 
do not include it within such rule. Here the 
purchases were not for personal consump¬ 
tion, but for resale . These appellants were 
steady purchasers from the beginning of the 
Columbia Company’s operations. The jury 
could find that they had knowledge of the 
proved conspiracy to manufacture, trans¬ 
port, and sell; and that they actively assisted 
to further the ends of the conspiracy by act¬ 
ing as distributors of the brewery’s output 
of undealcoholized beer. See Johnson v. 
United States, 5 F. (2d) 471, 475 (C. C. A. 
4) ; Dickerson v. United States, 18 F. (2d) 
887, 893 (C. C. A. 8); Rudner v. United 
States , 281 F. 516 (C. C. A. 6); Anstess v. 
United States , 22 F. (2d) 594 (C. C. A. 7) ; 
U. S. v. Engelsberg (C. C. A. 3) 51 F. (2d) 
479, opinion June 30, 1931. (Italics Sup¬ 
plied.) 

This doctrine was also enunciated in the case 
of Anstess v. United States, 22 Fed. (2d) 594 
(1927), in which one Anstess, in Indianapolis, was 
convicted of conspiracy, growing out of a situation 
wherein he had purchased a large quantity of liquor 
from one Muskovitch in Detroit, to be shipped to 
Indianapolis. It was there contended, as here, that 
Anstess, as purchaser, had not been shown guilty 
of conspiracy, but the Court, in passing upon the 
matter, said: 

* * * he (Muskovitch) was engaged 
in the liquor business at that place. He knew 
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what such liquor in such quantity wag usu¬ 
ally bought for. It is quite plain that l|e did 
not sell it in order that plaintiff in |error 
might himself consume it, and it is j even 
more plain that he did not sell it for con¬ 
sumption at the place where it then was. 
The fair inference is that Muskovitch knew 
that plaintiff in error intended to transport 
the liquor from that place; * * * j 
This being the fair inference from the 
facts, the question is whether or not he, by 
making the sale with knowledge of Anstess ’ 
purpose, actively participated in his plan to 
transport. If one, having possession of con¬ 
traband goods, knowing that another dfesires 
to purchase those goods for the purpose of 
unlawfully transporting them, sells them to 
that person, he furnishes him the means for 
committing the crime. One who, with full 
knowledge of the purpose with which con¬ 
traband goods are to be used, furpishes 
those goods to another to so use theip, ac¬ 
tively participates in the scheme or plan to 
so use them. I 

In the case of Vannata v. United States, 289 Fed. 
425 (C. C. A. 2nd, 1923), which has been cited on 
behalf of the appellant in support of the proposi¬ 
tion that a buyer can not be convicted with the seller 
of a conspiracy, it is to be observed that the single 
defendant Vannata was on trial for having sold to 
one who at the time of the trial was serving d long 
term for embezzlement, a large quantity of intoxi¬ 
cating liquor. The Court there sustained the con- 
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vietion of conspiracy against Vannata, and among 
other things stated as follows: 

Seeking now to apply the rule to this case, 
it is notable that the substantive offense is 
selling; buying is not a crime. That there 
dan not be a seller without a correlative 
buyer is true, but not to the point. Con¬ 
gress has taken half a transaction and la¬ 
beled that as crime; the other half is not 
condemned. Nor does it help matters to 
say that the statute makes possession a 
crime; for possession might not follow sale, 
or might be in extraterritorial regions, and 
above all the indictment charges, as the ob¬ 
ject of the conspiracy, not in possession, but 
sale. It follows that, in respect of that half 
of the agreement between Vannata and Far¬ 
rell which is the substantive offense only 
Vannata could commit it; consequently, for 
purposes of prosecution, the sole substan¬ 
tive criminal can be joined with those who 
knowingly assist him in crime, in a con¬ 
spiracy charge. This is illustrated by cases 
of smuggling and escape from prison cited 
in Corpus Juris, ut supra. 

If this prosecution had been against Far¬ 
rell, it would excellently illustrate the legiti¬ 
mate remedial use of a conspiracy charge. 
Farrell and several other less talented or 
less affluent persons joined in this “bootleg¬ 
ging” enterprise. They were all legally and 
morally offenders before any sale was made. 
In point of fact, Farrell appeared at trial 
as one serving a long term of imprisonment 
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for embezzling, wherefore further prosecu¬ 
tion of him was useless. The understrap¬ 
pers had either gone to hiding or turned 
state’s evidence. It is impossible to read 
this record without concluding that the only 
reason for this conspiracy charge against 
Yannata alone was to prove a rather large 
sale, with attendant circumstances of Aggra¬ 
vation, and ask for a sentence of four times 
the allotted punishment for mere selling. 

* * * This indictment was a great 
stretch on the part of the prosecutor!of the 
quasi judicial power lodged in him. (Ital¬ 
ics supplied.) 

Point No. Nine 

. 

One conspiracy was shown by the evidence 

(Shields’ Prayers Nos. 20 and 21) 

In line with their contention that the evidence 
disclosed a series of conspiracies instead !of one 
general conspiracy the appellants have cited cases 
which, on their facts and under the principle! of law 
for which they stand, fall logically inti four 
groups, as follows: j 

(a) The attempt on the part of the Gov¬ 
ernment to use the conspiracy charge as a 
net to ensnare a large group of defendants 
engaged in but one single transaction with 
one another: 

La Bose v. United States (C; C. A. 
4th, 1926), 15 Fed. (2d) 479. j 

Terry v. United States (C. C. A. 9th), 
7 Fed. (2d) 28. ! 
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Crowley v. United States (C. C. A. 
9th, 1925), 8 Fed. (2d) 118. 

Dickerson v. United States (C. C. A. 
8th, 1927), 18 Fed. (2d) 887. 

(5) The attempt on the part of the Gov¬ 
ernment to charge in one indictment, for a 
single substantive offense, two separate 
groups engaged in the unlawful manufac¬ 
ture of liquor in adjoining buildings: 

Coco v. United States (C. C. A. 8th, 
1923), 289 Fed. 33. 

(c) The attempt on the part of the Gov¬ 
ernment to join a group of bootleggers with 
policemen receiving bribes from them, upon 
the theory that such concert of action had 
the ultimate effect of defeating the National 
Prohibition Act: 

* 

Marcante v. United States (C. C. A. 
10th, 1931), 49 Fed. (2d) 156. 

Wyatt v. United States (C. C. A. 
3rd, 1928), 23 Fed. (2d) 791; cert, de¬ 
nied, 277 U. S. 588; 72 L. Ed. 1002; 48 
S. Ct. 436. 

Rossi v. United States (C. C. A. 9th, 
1931), 49 Fed. (2d) 1. 

( d ) The attempt on the part of the Gov¬ 
ernment to charge the seller of products in¬ 
nocent in themselves, such as malt, sugar, 
etc., under a conspiracy indictment with the 
buyer, without a showing that they acted 
in concert, upon the theory that their joint 
activities defeated the National Prohibition 
Act: 
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Young v. United States (C. C. A. 
5th), 48 Fed. (2d) 26. 

i 

The facts in the case at bar are entirely different 
from those in anv of the cases referred to on behalf 

4 / 

of the appellants. The facts indicated that, tinder 
the scheme of things by which the raw product 
finally reached the ultimate consumer in the; form 
of alcohol, each of the defendants played an im¬ 
portant part, with a full knowledge of the activities 
of each other, and that they used each other’s! auto¬ 
mobiles, and that on one occasion a part 6f the 
group had conveyed a consignment of liquor'going 

I 

from the still to Mendelson’s store. The evidence 
also indicated that the interrelated activities of 

i 

the co-defendants w^ere not confined to a isingle 
transaction among themselves, but covered many 
transactions over a considerable period of; time. 

In connection with the entire matter, the case of 
Jezewski v. United States (C. C. A. 6th, 1926), 13 
Fed. (2d) 599; cert, denied, 273 U. S. 735; 71 |L. Ed. 
865; 47 S. Ct. 243, is very much in point. lb that 
ease there was a charge of conspiracy to violate the 
National Prohibition Act brought against scjme 45 

i 

defendants on their alleged attempts to manufac¬ 
ture, transport, sell, and possess intoxicating liquor. 

i 

Six of the defendants pleaded guilty; the j Court 
directed verdicts of not guilty as to five; threb were 
found not guilty by the jury, and 31 were convicted. 
The facts divided the co-conspirators into four dis¬ 
tinct groups—a brewery group, consisting of a 
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partnership and employees who were manufactur¬ 
ing beer which was not de-alcoholized, a distribut¬ 
ing group, a group of saloon-keepers who retailed 
the product, and a group of police and city officials 
who furnished protection. In that case, just as 
here, the argument was made that the Government 
had shown a series of separate conspiracies, but 
had failed to show one general conspiracy. The 
language of the Court in that case was so compre¬ 
hensive, and so much in point, that it is quoted 
below: 

In order that the unlawful purposes of the 
conspiracy entered into between Squeres, 
Silverman, and Ferguson might be accom¬ 
plished, two things were absolutely neces¬ 
sary, and a third desirable, if not essential. 
First, these distributors must arrange for 
the purchase of beer that had not been de- 
alcoholized from the proprietors of the West 
Side Brewery; second, they must find some 
person or persons willing to purchase this 
beer from them and sell it at retail; and, 
third, police protection was desirable, if not 
actually necessary, to the success of their un¬ 
lawful enterprise. * * * it is wholly un¬ 

important whether the saloon keepers or the 
police officers actually knew where the dis¬ 
tributors were obtaining this beer, or whether 
the manufacturers of the beer knew to whom 
the distributors were selling it or whether 
these several groups were all or in part 
strangers to each other. They were each and 
all engaged in a common unlawful purpose, 
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and each and all contributed their pdrt to 
the furtherance of the unlawful purpose of 
the continuing conspiracy initiated by, these 
distributors, if they were not in fact! orig¬ 
inally parties thereto. Rudner v. U. S. 
(C. C. A.), 281 F. 516, 519, 520. j 
The fact, if it be a fact, that other beer of 
like alcoholic content was sold in Hamtramek 
during the continuance of the conspiracy al¬ 
leged in the indictment is of no importance, 
except in so far as it may reflect upon the 
existence or nonexistence of this conspiracy. 
There may have been other conspiracies of 
like nature in reference to other beer, but the 
evidence is practically conclusive that 
Spueres, Silverman, and Ferguson eptered 
into a conspiracy to buy, transport, add sell 
West Side beer, and the question hetfe pre¬ 
sented is whether the plaintiffs in erjror, or 
either of them, were parties to that particu¬ 
lar conspiracy. j 

In the case of Rudner v. United States (d. C. A. 
Ohio, 1922), 281 Fed. 516; cert, denied, 43 S.Ct. 95; 
260 U. S. 734; 67 L. Ed. 487, the evidence indicated 
that a group of men in Canton, Ohio, were purchas¬ 
ing liquor from two groups in Pittsburgh, Pennsyl¬ 
vania, and trasporting the same with their knowl¬ 
edge to Canton for ultimate sale to the consumers. 
The Court in that case stated as follows: 

We see no merit in the suggestion that 
the indictment charges various separate and 
distinct offenses under a single count of the 
indictment. The single offense changed in 
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the indictment is a conspiracy to violate the 
[Rational Prohibition Act in the manner 
stated. * * * As to Darling there is 
abundant evidence of repeated sales of 
whiskey in large quantities to Rudner and 
his associates, and under circumstances 
amply justifying the conclusion that he 
knew it was being regularly transported, to 
Canton for general bootlegging purposes, 
thus indicating concert of action in the un¬ 
lawful enterprise. See Davidson v. United 
States (C. C. A. 6), 274 Fed. 285, 287. As 
to Charles Nauman there was, to say the 
least, competent and substantial testimony 
of several sales by him to the same parties, 
hnd under circumstances equally justifying 
the same conclusion. There was substantial 
and competent testimony that Ben Rudner 
and Jacobs were at least a portion of the 
time in partnership in a general bootlegging 
business; that Kitzig and one other chauffeur 
were in the conspiracy and received large 
sums for driving the cars which transported 
the whiskey shipped from Pittsburgh to 
Canton. Lundgren was shown to be in in¬ 
timate relations with Rudner and his asso¬ 
ciates, not only getting liquor from them, 
which he sold to others, but notifying the 
Rudner group when Rudner’s house was 
about to be raided by officers, and having the 
stock transferred to his own home. (Italics 
supplied.) 

Another very illuminating case upon this subject 
is the case of Loftus v. United States, 46 Fed. (2d) 


i 


67 

j 

841 (C. C. A. 7th, 1931), wherein a group; of de¬ 
fendants had been convicted of conspiracyj to vio¬ 
late the National Motor Vehicle Theft Act. The 
argument was there advanced that a general con¬ 
spiracy had not been shown, but the Appellate 
Court, in passing upon this point, stated as follows: 

The business in which the Baldwins and 
Shea were engaged was more than a series of 
distinct and separate conspiracies. The evi¬ 
dence fairly shows that they were engaged 
in a general conspiracy to steal automobiles 
and to transport them into other! states, 
where they received, concealed, stored, bar¬ 
tered, sold, or disposed of them. A part of 
the conspiracy was to sell and dispose of the 
automobiles to others, and to have| others 
receive them. The conspiracy operated un¬ 
til such automobiles were finally disposed of 
and lodged in the possession of some\ person 
who was not, at any stage, a party to ihe con- 
spiracy. 

It will be readily observed that there were 
several fields of operation included in the 
conspiracy, and it is not likely that those en¬ 
gaged therein were all acquainted. ;For in¬ 
stance, the thieves may not have known the 
transporters, and neither of them may have 
known the person who changed thq motor 
and serial numbers. It is altogether prob¬ 
able that the receiver and storer and con¬ 
cealer had no acquaintance whatever with 
their predecessors in the crime, nbr with 
each other. What might to each qf them 
seem a distinct and separate conspiracy on 
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his part, as applied to one or more cars which 
he or they may have handled unlawfully, be¬ 
comes a part of the general conspiracy by 
reason of the fact that by his or their un¬ 
lawful act he or they abetted the general con¬ 
spiracy. (Italics supplied.) 

On this same proposition, see Johnson v. United 
States, 5 Fed. (2d) 471 (C. C. A. 4th, 1925), cert, 
denied, 46 S. Ct. 101, 209 U. S. 574, 70 L. Ed. 419; 
Pattis v. United States (C. C. A. 9th, 1927), 17 
Fed. (2d) 562, page 566; United States v. Engels - 
berg, supra; United States v. De Vasto, supra; An - 
stess.-X. Unified States, supra; and Vanuatu v. 
United Stizfreg, supra.** - 

CONCLUSION 

It is therefore urged that the points set forth 

in the appellants’ brief are untenable; that from 

! 

the record of the proceedings in the court below, 
it is clear appellants received a fair and impartial 
trial and were justly convicted; that there is no 
reversible error in the record; and that the judg¬ 
ment of the court below should be affirmed. 

Leo A. Rover, 

! United States Attorney. 

James R. Kirkland, 
Assistant United States Attorney. 

1 John J. Wilson, 

Assistant United States Attorney. 
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